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ADVERTISEMENT. 



Xhe quotations from Espinasse are from the Philadelphia 
edition, 1791 ; and those from Blackstonc arc from the 
Portland edition, 1807. The statutes are quoted after the 
manner adopted in the two first volumes of the Massachu- 
setts Reports ; \\ith this diflFerence however, that the Re- 
ports give only the d:ite of the statute, %vhercas the number 
of the statute (computed from the first statute of tlie same 
date) is also given in this work. This addition of the 
number of the statute was deemed expedient by reason of 
the frequent occurrence of many statutes bearing precisely 
the same date. In future the statutes will be quoted by 
chapters and not by dates, in compliance with the mode 
adopted by Mr. Tyng, in the third volume of our Reports. 
At the end of each volume a full index of the principal 
matters will be subjoined ; and with the last volume will 
be given a supplement, in which the work will receive such 
additions and corrections as may be deemed necessary to 
supply its defects, and rectify its errors. In the mean 
time, the compiler soUcits the candour of the profession to- 
wards a work, upon which no small degree of diligence 
has been bestowed ; and which aspires not beyond " the 
humble praise of useful accuracy." 



' ADDENDA. 

1. Misnomer OF the Person— page 17. — It is said, mianomer must 
be pleaded in proper person, and not by aitoroey ; tor, by making an attor- 
ney, the writ is acknowledged. F. K. B. 2T, a. Itut, it seems, if ihcre be a 
special letter of attorney for this purpose, it will be good. See Star. Plead, 
46, in notia, cit Lui. 11. 1 Com. Dig. P. 18. J. 17. 

3. Skhvice of V\bits — p. 30. — When any suit shall be commenced 
against any town (or otlier body corporate) a copy of the writ, or original 
summons, or suet other legal process as may issue aguinst tliem, iball be 
left wicli the clerk of such town, or with one or more of the principal inhab- 
itants thereof, (or with the clerk, or some principal member of the body cor- 
■porate) thirty days at least before the day of the sitting of the court, unto 
irhich the same shall be returnable. 

3. Nudum Pactuh— p. 170.— Mr. Justice Wilmot, in thecase of Ptl- 
hins iSt Boae vs. Van Mierop W Hoftkint, observes, that " the notion of % 
nudum fiacium was intended as a guard agniust rash and inconsiderate 
declarations ; but if an undertaking was entered into upon deliberation and 
refleclion, it had activity ; and such promises were binding." He further 
observes, that " he cannot find that a nudum fiacium, evidenced by writing, 
has been everholden bad, and that he should think it good ; though where 
it is merely verbal it is bad, yet he gave no ofiinion upon its being good 
aiwaya, when in writing." 3 Burr. 1S70. . 

'■ If, in consideration of a thing already done, without my request, not for 
my benefit, and where I was under no moral (^ligation to do it, 1 promise 
to pay money, that is nudum ^cfum, and void. But, if [ were under it 
moral obligation to do a thing, and another person does it vnthout my re- 
guest, and I afterwards promise to pay, that is good." BuUer't J^lti 
Priua, fi. 147. 

But although a moral obligation is a good consideration for an exfiret* 
promise, yet it has never been carried further, so as to raise. an implied 
promise in law, 1 Seivi. 51, cit. .Ilkina v. Bandwell, 2 Katl. SOS. 

S. Trkaty or Ldmdok. — p. 79, in the 2d note. — This treaty was con- 
cluded in the year 1794. 

0. Costs. For a more full exposition of this subject, as applying to the 
Kveral titles, the reader is referred more particularly to this article, -under 
tbeiitlcof AsstiMPSiT. 

The statute of Mar. 11, 1808, enlarging the jurisdiction of justices of the 

Seace, and taking away costs in cenaiu cases, did not take eSect till the 
rst day of June of the same year. , 

7. Who aus Aliens— p. 75 See Appendix, No. I. L. U. S. 1802, 

sect 4 ; and L. U. S. lt)04, sect. 3. 



ERRATA. 

Pige SI, 5th paragraph, for alius dictui, read alias dictui. I 

Page 32, 3d paragraph, for indorsee read indorser. 

PMge 79, in the 2d ntite.heginnin^at the 2d line, and ending at the Mt line, read as 
fellows : " it 11/ai agreed, that, &lc. who then held laoda, &c. and, &c. who thta held 
Isnds, Btc. i/iould cmitinue to hold, &<-." 

Page 145, in the 2d and 8th lines of the note, for OTV resd TT. 
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TITLE I. 



ABATEMENT, 



J1.BATEMBNT) in the general acceptation of the word, fflg- 
nifies a pka put in by the defendant, in which he shews 
cause to the Coui*t, why he should not be impleaded, or, if 
impleaded, not in the manner and form he then is. 

1 St. Of pleas to the jurisdiction of the Court. 

2d. Of abatement by reason of the disability of the per- 
son of the plaintiff. 

3d. Of abatement by reason of coverture. 

4th. Of abatement by reason of misnomer of the person. 

5 th. Of abatement by reason of misnomer of the place. 

6th. Of abatement by reason of misnomer of the de- 
gree, or mystery ; or for the want of such additions. 

7th. Of abatement by reason of the omission of senior, 
or junior. 

8th. Of abatement by reason of misnomer, or omission, 
of such additions as are only inducements to the action. 

9th. Of abatement by reason of the want of proper 
parties. 

VOL. I. PAKT I, C 
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pleas. 

14th. Of the defence necessar 
1 5th. Of pleading dift'erent pit 
16th. At what time pleas in ab 
17th. How far pleas in abatem« 
18th. In what cases defendant 

or in bar, 

19th. Of the judgment on a pie 

far peremptory. 

20th. Where thfe writ is abate 

abateable. 

2 1st. Where the writ shall abate 

I. Of pleat in abatement to they't 

A plea to the jurisdiction is not pr 
Bac. Abr. 35. ment, though in its consequences it 
concludes to the cognizance of the 
ment^ if the Court will have further c 
whereas pleas, properly in abatement^ 
judgment qf the ivrity and that the aa 

The defendant must plead in his p 
not plead by attorney ; for the attorn 
court ; such plea therefore, put in by 
sed to be put in by leave of the Court) 
edges its jurisdiction. 

A plea to the jurisdiction nf ♦«- 

.T. R. lA. o#.*I-- 
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Ttmj avail himself oTtbis defence under a plea which ^oes 
to the action. 

According to the order of pleading, the defendant must 
first plead to the jurisdiction of the Court, and this he must 
regiilarl)' do before imparlance ; for bj craving leave to 
imparl he submits to the jurisdiction.. 

But where the want of jurisdiction is afifiarmt on the vmSa^.amaaa- 
record, the defendant may avail himself of the objection, imm.t.r. j». 
arising from it, in any stage of the action. 

So where the want of jurisdiction is afiparertt on the 
record, the Court, on discovering it, will dismiss the action, 
although no advantage be taken of this want of jurisdiction, 
by the defendant's plea. 

As when, on motion for a new trial, in a writ de homing ^|,i,^ ^ j|^„, 
re/iiegiaTTiio, brmight originally at the Court of Common *'***" '''■^ "'■ 
Pleas, the Supreme Court, on discovering its want of appel- 
late jurisdiction, dismissed the appeal. 

So also in an action, guare clau»um /regit, brought orig- wood t. prdcoit 
inally before a Justice of the Peace, the Justice, suppoung **"»■'"■"■ 'M- 
the defendant's plea to be a plea of title in the defendant, 
ordered him to recognize to the adverse party to enter the 
action at the next Court of Common Pleas, &c. From the 
judgment of the Common Pleas the defendant appealed to 
the Supreme Court. But the Court dismissed the appeal 
on the ground, that the plea before the Justice did not 
amount to a plea o! title, and that therefore the Court had 
not appellate jurisdictioit. 

II. Of abatement by reason of the disability of the per- 
son of the plaintiff. 

1 . OuTlAWRT. Outlawry in the plainliffis a good plea 
in abatement, where the plaintiff sues in his own right ; tsu.Abr.i. 
but not where he sues in right of another, as executor, ad- 
nuidstnttor, Ice. 

By statute it is enacted, that all persons, against whom 
ju^iment oi auilaiart/ shall be given, shall, during the time 1781,1(11,110.5, 
the aamc judgment shall continue in force, be disabled from 
brining or maintaining, in their own right, aay civil action, 
or suit, in any court of lav or equity within tbb goTem- 
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, excepting a writ of t 



■ for reversing the out- 



3. Alienage. Alienage in the plaintiff is also a good 
plea in abatement. It is, however, necessary to notice some 
useful distinctions, appertaining to this subject. 

Tlius, as to on alien yr/enf/, he may maintain (teraonat ac- 
uc. ibr- 4 tions, but he cannot bring rcaC actions ; for it is a general 

rule, tliat an alien cannot gain a title to real estate, either 
by purchase or inheiitance. 

An alien friend may bring an action as executor or ad- 
b.'SiTS' 1 VCTC.' ministrator, and may have administration o[ Iraaca, as well 
'' as (leraonal things, because he has them in another's right, 









nhave 



As to an alien enemy, it is said, that such person c 
neither real, fieraonal, nor mixed actions. 

If, however, an alien enemy comes here under tafe con- 
duct, he may maintain an action. 

So also, if an aXi'^n friend comes hither in time of fieace 
and lives here under the protection of government, and a 
war aftervrards happens between the two nations, he may 
maintain an action ; for suing is but a consequential right 
of protection. 

The plea of alienage is both exelutive and inctunve, viz, 
'' that the plaintiff was bom vnlhout the liegeatice of this state, 
&c., and viit/dn the liegeance of the foreign dominion. 

Where alienage is pleaded in abatement, and the plaintiff 
replica, indigena, he may either take issue, or" conclude with 
a verification ; but if in bar, he must take issue. 

If alienage be pleaded to an alien^'ntrf, it must be plead- 
ed in abatement or disability of the plaintiff ; but if it be to 
an alien enemy, it may be pleaded either in abatement, or in 
bar to the action. 

In pleading alienage to afieraonal action it is material to 
allege, that the plaintiff is an alien enemy ; in which case, 
the pldntiff may reply, safe condwl, or firoieciion, and con- 
clude with a verification. 

3. Infanct. Aniniant must sue either by his guar- 
dian, or next fiiend ; if, therefore, he prosecute alone, or 
by attotmey, this may be pleaded in abatement. 
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III. Of abatement by reason of coverture. 

Coverture in plaintiff is a good plea in abatement, which 
may be either before the writ sued, or /lending the writ. , ^^ j^ « 
By the first, the writ is abated dejacto, but the second only 
proves the writ abateable ; both are to be pleaded, with 
this difference, that coverture, pending the writ, must be 
pleaded, ^^ since the last continuance ;" whereas coverture, 
bejbre the writ brought, may be pleaded at any time, be- 
cause the writ is de facto abated. 

Where the marriage does not take place till after action 
brought, this plea is pleadable only in case of marriage of agtougfi!* ' ^ 
filaintiff; for defendant cannot render void the plaintiff's 
action, for this would be taking advantage of her own act. 

An action of trespass, for an injury done to the wife 
dum sola, should be brought by the husband and wife ; but ^T.lR.'tfzJ!"'**' 
if such action be brought by the wife alone, defendant must 
plead the coverture in abatement^ and not in bar. 

If an action be brought by A and B, as husband and 
wife, who in fact were not married until after the action 

, . I Bac. Abr. p. 

brought, the defendant may plead this m abatement. For 
though they cannot have a writ in any other form, yet the 
writ shall abate, because it was false when sued out. 

If a writ be brought against a married woman, and she 
be styled a single woman, she may plead her coverture ; ^^^* 
but if she neglect to do it, and there is a recovery against ^*^*^^' *^ 
her as a single woman, her husband may avoid it by writ 
of error ^ and may come in at any time and plead it. 



IV. Of abatement by reason of misnomer of the fieraon. 

Misnomer is a good plea in abatement ; as if John be 
sued by the name of Thomas, he may plead, that, at the 414c. Abr. 38. 
time of the writ purchased, he was called and known by 
the name of John : For, since names are the only marks 
and indicia of things that human kind can understand 
each other by, if the name be omitted or mistaken, there 
is a complaint against nobody. 

This rule applies as well to the plaintiff's, as the de- com. Dig. Abate, e. 
fendant's name. If, therefore, the plaintiff 's christian or ibomui.&puI. 44. 
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surname be misnamed, (he dercndant maj pk&d it in 
abatement. 

Jtut tliough defendant may, by pleading in abatement, 
take advantage of a misnomer, when there is a mistake in 
the writ or declaration, as to the name of baptism or sur- 
name ; yet, in soch pica, he must set forth his right namr, 
so as to give plaintiff a better writ. 

And in thua setting forth his tight name, he muat say, 



that " by sTirh n 



w hicwn at the lime of the writ 



pure 



3ed." 



i^^:: 



The defendant, 
must give his surr 
although his true 

One defendant 



1 pi, 



abatement nf misnomcri 
well as his true christian name, 
be used in the declaration, 
plead misnomer of his compan- 



ion ; for the other defendant may admit himself to be the 
person in the writ. 

So if several persons be indicted for one offence, mis- 
nomer, or irant of addition of one, quashes the indictment 
only against him, and the rest shall be put to answer ; for 
they are, in faw, as several indictments. 

Tbe defendant, though his name be mistaken, is not 
obliged to take advantage of it in ohatemenc : And, there- 
fore, if he be impleaded by a wrong name, and afterwards 
impleaded by his right name, he may plead in bar the for- 
mer judgment, and aver that he is one and the tame fierton. 

In a plea of misnomer, it is bad to say, " the void C D 
comes, Etc." ; for the word said refers to the name in the 
writ, and affirms it. 

As where the defendant pleaded misnomer in this form, 
at " and tlie aforesaid J. Germyn {with an n at the end) comes 
and defends, Ecc. and says his name is Germy (without an 
r) and not Germyn :" Upon demurrer to this plea, it was 
adjudged against the defendant ; for that he had admitted 
his name to be Germyn, by his appearing and making de- 
fence by that name ; but that if he would have taken 
advantage of the misnomer, he should have pleaded in 
this manner, " and J. Germy, who by the name of J. Ger- 
myn is above impleaded, comes, Geo. and says, Gcc." ; and for 
tliisMlti there was judgment of rf«^ono!f at ow/w. 
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So where defendant was sued by the name of Edward 
Cotteral, and pleaded in abatement, that his christian name 3 Bac. Abr. 615. 
was Johuy but introduced his plea in this form, " and the 
aforesaid — Cotteral (leaving out his christian name) 
cornea^ &c. ;" and it was held, that the ajbresaid — Cot- 
teral must be understood to mean the aforesaid Edward 
Cotteral^ hy which he confesses his name to be Edward ; 
And that if he would have taken advantage of the mis- 
nomer, his plea should have been in this form, << and John^ 
who is sued by the name of Edwardy comes y &c." 

If there be a mistake both in the christian name and 
surname, the defendant may take advantage of bothy and 
his plea shall not, oh that account, be held to be double ; 
as where trover was brought against the defendant by the 3 Bac. Abr. 6*5. 
name of Christopher Mature^ and he pleaded in abatement 
that his name was John Metier^ and that he was known by 
that name. This plea was adjudged good on demurrer. 

Misnomer must be taken advantage of by pleading it in ^arth. 124. 
abatement, and cannot be assigned for error ; it being a ^Bac.Abr. 38. 
rule, that a man shall not assign that for error, which he 
might have pleaded in abatement. 

So also if defendant neglect to plead misnomer in abate- Crawford v. satch- 
ment, he may be taken in execution by the wrong name. ''^"* * ^^* "'**' 

The principle established in the above case of Crawford smith v. Bpwker. 
V. Satchwell, has been recognized in a decision of the Su- 
preme Judicial Court of this state. 

V. Of abatement by reas<H) of misnomer of the filace. 

It is a good addition of this kind, to name the party, late 
of such a town ; in which respect this addition differs from 
that of the estate, degree, or mystery : And it is said, that 
if a defendant be named of A, and late of B, it is sufficient 
to prove either addition. 

So also where defendant was styled, late of London^ he 
pleaded, that " he had for four year^ been commorant at By* * ^^'*' ^^^ 
and traversed, that, at thetifne of the writ, vel nufier tunc vel 
tmguamfioateay he was of London ; but the plea was set aside. 

And the place where defendant is conversant is sufficient, B«rnet 162. 
though not commorant nor inhabitant. 



3 Bac. Abr. 6zo. 



I'jt 




Ho il a man resides in one place, and lias a family in 
another, he may be named of either, and U will be good. 

VI. Of abatement by reason of misnomer, or omisaion, 

of the degree or myUery. 

If the addition of myntery or degree of plaintiff or de- 
fendant be omitted, or a wran^ addition be given, as if one 
be called i/fonwm, who is nol yeoman, but esquire, this will 
be sufficient to aliate the wiit. 

The common law did not, in any case, require any other 
(iescriptiori of a person, than by his christian and surname, 
unless he were of the degree of a knight, or some higher 
dignity ; but names of dignity were always required in 
England, being marks of distinction imposed by public 
authority ; and these marks of dialinction were always to 
be made use of, as part of the name, in all legal proceed- 
ings : And indeed so scrupulous was the law in exacting 
the name of dignity, that if a plaintiff in an action gained a 
new name of dignity, pending the writ, he made it abateable. 
This inconrenience, however, was remedied by a statute 
enacted in the reign of Edward VI. 

But names of worship, such as esquire, gentleman, and 
yeoman, ance they were only names of distinction, in pop- 
ular use, and not ^ven by the public authority, were not 
deemed parcel of the name, and therefore were not neces- 

However, in the time of Henry V. it was perceived, that 
the christian and surname were not sufHcient denomina- 
tions of persons, and did not suffidently avoid the confusion 
that might happen by the mistake of persons ; and that an 
innocent person might, upon a process of execution, be 
distrained, upon having the same name with the real de- 
fendant ; an act was therefore passed in the first year of 
that king's reign, by which the name of worship was made 
as necessary as the name of dignity was before. 

Although names of dignity are unknown in our govern- 
ment, yet our law requires that the litigating parties should 
be as clearly described as posdble, either by their degree 
or myttery. 
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The word mystery y includes all lawful arts, trades, and ^ ,„g^ ^^g 
occupations ; and if one, under the degree of a gentleman, ^ ®**^* ^^' ^'^ 
have divers of such arts, he may be named by any of 
them. 

A trader may be sued by his degree, or by his trade ; 
and if by his degree, the writ shall not abate, unless he Ld*aaym.'i54i. 
shews that he has a higher degree. So also, if he be sued 
by his trade, he cannot plead that he is of a degree, but 
only that his trade is misnamed. 

It is said to be no fault to give an esquire the addition ^ ^^ ^ .,„ 
of gentleman ; and that esquire and gentleman is no va- 754. in notia. 
riance. 

Widow, single woman,are sufficient additions of a woman. ^ ■»€• ^br. 619, 

If several defendants have the same addition, it is safest ibid, 
to repeat the addition after each name. 

It has been held a fatal fault, to apply the addition to 

\ ^^ ^ Cro. Elis. 583. 

the name, which comes under the aUua dictus only, and i>yer88. 

'^ Seinple*s Case. 

not to the first name : but it is said not to be material * ^«»<*' c*^- 4^^' 
whether any addition be put to the name which comes 
under the alius dictus^ or not ; because what is so expressed 
is not material. 



VII. Of abatement by reason of tlie omission of senior 
or junior. 

If a father have the same name and addition with his 
son, the writ against the son is abateable, unless the addi- 
tiot) of younger be added to the other additions. But if a 
fatheir akme be a defendant, there is no need of the addition 
of elder. 

And where the father and son have the same hdlne, , ^ , « 

Lepiot ▼. Browne. 

and the writ contains no addition of senior or junior, the ^'^^<' ^^' 
father will be intended prima facie ; the above additions are 
unnecessary where there is any matter that distinguishes 
them. 

And in no case is there need of the addition of senior or , com, wg. nja^xt. 
junior, except where there is a father and son of the same ^' *'* 
name. 

VOL. I. PART I. D 
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VIII. Of abalemeut by reasoti of TnisDonacr, or omH' 
sion, uf such adiUtions as are oiily inductmrnu to the action. 

Wh<;ii any particular character or relation gives anjr 
person lights and privileges, or makes him subject to any 
burthen ; to demand the one, or be liable to the other, thi: 
particular character or relation ought to be set forth ; for, 
unce it is the cause of the action, it must certainly be mtt- 
teriul ; and thcrcfgre when persons sue or arc sued, as 
beirs, executors, or administrators, they luust be named as 
fluch, for these are necessary conveyances or inducements 
to the action, which, if mistaken, are fatal. 

If this inducement be not at first in a declaration, yet, if 
it afterwards appears that the party is charged as execu- 
tor, this is sufficient. 

As If an action of covenant be brought against I S, ex- 
ecuiot, and he is not at first named I S, executor ot tlw 
last will and testament ; but afterwards it is shtiwn, that 
the testator did covenant and bind himself, his executors, 
Ice. and made I S his executor, and died ; and a breach 
is assigned ; this is sufficient, without a formal nominatioD, 

If an action is brought against a person as executor, and 
he pleads, thai Ac is not executor, but administrator, it 
must be pleaded in abalemeni, and not in bar ; for a recov- 
ery aguiust one, as executor, is a good bar to another ac- 
tion for the same cause against him as administrator. 

And where defendant does so plead that he is adminis- 
irator, in abiilement, he need not traverse, that he evei- 
intermeddled as executor, which be might have done, and 
so have been executor qf Ma own wrong. For it shall not 
be intended that he did so, as all acts are presumed to be 
l&wful, till the contrary appears. For if in fact the de- 
fendant was executor of his oist wrong, plaintiff might re- 
ply it ; and besides, defendant need only traverse that 
which plaintiff has alleged in his declaration. 

But if defendant is sued as administrator of I S 4nd 
pleads that he ii executor, then defendant must go on and 
traverse, " viithaut this that I S died intestate ;" and the 
reason is, that unless there was a dying intestate, no action 
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can be brought against one as administrator, and to say that 
he was cxecntor, is, by imfiiieation, only an answer to the 
dying intestate. 

IX. Of abatement by reason of the want of firo/ier 

The vast of proper parties is also a good plea in idiate- 
taeot, aa that there are other persona, not named, who 
ought to be made co-plaindffs or co-defendants. 

As where there is a partnership demand, all the fiartner* 

LegILK ». Chm- 

ahouldjoin in the aetion, for the contract and undertaking is f^l- - 
joint; and if, in such case, one partner only brings the ac- ''•p-i* op- 
tion, defendant may take adfantage of it at the trial, and 
non-suit (he plaintiff ; for the contract is not the same. 
But in case of a ron, this must be pleaded in abatement. 

Diit if an action of attumfiaic is brought agtanal one part- 
ner, without joining the other, defendant must take advan- J Dj'Kt'f ;?*'■ 
tageof it by pleading that matter in abatement; for if ho 
was allowed to give it in evidence, and so non-suit the 
plaintiff, it would be endless litigation, unless plaintiff knew 
all the partnera. But when defendant pleads in abatement, 
he sets out all his partners, and the plaindff knows againrt 
whom to proceed. 

For all contracts with partners are joint and several, and 
every partner is liable to pay the whole ; and in what pro- ^Sr'k^i^s^ 
portion the others are to contribute is a matter merely ■ aip, if^|. ht. 
among themselves ; plaintiff may however bring his action 
against one, but c/iai one may, by plea in abatement, compel 
plaintiff to join them all : and if he brings his action against 
ail, yet he may take out execution against one only. 

But if one parmer is, out of the state, and not amenable DuwcntT.Wiiton, 
to the process t^ the court, defendant na^ proceed singly ir^.og.ut. 
Bgunst the other. 

If the cause of action arise ex contractu, the plaintiff ^^^^j,, , ttAnn 
must sue all the contracting parties ; if ex deUctQ, he may J t. a. Ajj. 
site all, or aiy one. And the same rule applies, where a 
lort is committed by a teroatit of the defendant sued. 
Therefore, to an aettOB on the case agaiost several partners 
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fur negligence in tlicir acivanl, whcrcbj- theplBUiliff*s g 
were toal, it cannol be pleaded in abaUment, that llieie are 
oUier paiiners not named. 
GLtbertT.Bitii. irtwo are bound jointly in a bond, and one only is sued) 

I E.p. DiE. 184. the other must take advunlage of it bf ^lending in abate- 
nit-nt ; for if he demand oyer and demurs, pluintiff shall 
have judgment, for the Court will presume that the other 

Co. Lin. i8t. A. -^'"^ '" ■"'^'' f^aK, where one only is sued, he cannot 

I E.p. DiE, 184. plead, non eat /actum ; for it is his deed, though not his 
note deed. 

And therefore where defendant does so plead this matter 
cue. Cm mt. 3JI. in abatement, " r/uil another luoa bound with liim-," he mUGt 

t Etp. Di(;.l84. 

plead further, " that the other did seal and delrver it as his 
deed," or the plea will be had ) for by such means only is 
the deed good j anil, without such averment, the Court will 
presume that the other never did seal it. 

If a bond be made to several: they must all join in the 

I'sho^' s' """"' 'Action, for their interest is joint, and they cannot have 

I Etp. Die'. 185. several actions. The bond, in this case, was lo the plain- 

tiff, and anolher,and lo cac/i of i^cm, that is, joint and several. 

Bttt if the bond be so, and one only brings the action, 

I Bp. big. isj. defendant must lake advantage of it by pleading in abate- 

ment ; for if he pleads it in bar, is is bad, and pldintiff shall 

have judgment. 

So also, wiiere there is a joint covenant by several, all 
lEip.Dig. 370. should join in the action, or on demurrer on oyer it will 

But if any, named in an indenture, have not sealed it, 

I El^^wg. '|?i. they should be excluded by an averment to that effect. 

But advantage must be taken by pleading in abatement, if 

the action be brought agidnat part only of the covenanloi's. 

So where goods are lost, which have been put on board 

lEip.biE.^ei. a ship, and an action is brought against the owners of the 

ship, in such case the owners should all be joined in the 

action ; for it is quasi ex contractu as to all. 

Though if one only be sued, he must plead it it ttbate- 
t Eip. iHg. 401. w.ent that there are other partners, for he shall not be 
allowed to give it in evidence) and nonsuit the plaintiff. 
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) law, joint-tenants, in actions both real and Co. Lin. tso. b. 
personal, must jointly *ue and be jointly autd. 

It is however otherwise in the case of tenants in com- -bk «» m 
inon, who need only join and be joined in fiertonal actions. 

And now in regard to co-heirs and joint-tenants, it is 
enacted by statute, that inactions of waste, ejectment, or T^tlS'i.^Sti!'' 
other real actions, where possesion of the inheritance, 
alleged to have descended, is the object of the suit, they 
may all, or any two, or more of them, join therein, or each 
one may prosecute for his particular share of such inheri- 
tance ; and the same rule shall extend to joint-tenants, who 
are, or may be, disseized. 

But tenants in common must join in actions pertonat, 
as ti-espass in breaking into their house, destroying their 3 bu. iuit. *ic. 
grass, cutting their timber, &c. and shall recover their 
damages jointly ; because in those actions, though their 
estates are eeveral, yet the damages survive to all ; and it 
would be unreasonable to bring several actioru for one ginglt 
trespass. 

If defendant be tenant in common with plaintifF, he may ^^ 
give this matter in evidence under the general issue ; for, \^J^J'fi,,' 
at common law, one tenant in common cannot have tres- 
pass against another. 

But by statute, tenants in common, joint-tenants, and 
co-parceners, may have reciprocal actions of waste against J'^,2'i,«c!?, * 
each other for committing depredations upon the ore or 
timber appertaining to the land thus held in common. 

So if one tenant in common de»troy» the thing held in 
common, the other may have trover against him for it ; J^.'Si^^^ 
for that is a total conversion to his own use of what he had 
only a part. 

As where one part owner of a ship took her and sent 
her to the Wm( Indiet, where she was lost, and the other iEip!eiJ'.3^, 
owners bringing an action for it, Ld. King left it to the 
jury, whether, they being tenants in common of the ship, 
this was not a de»truftion by the defendant, and the jury 
fbimd accMxlingly, 
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;nt, snd the oxecut 
of the deceased party, after taking upon himself the said ^| 
trust, shall neglect or reliisc to become a party to the suit, 
the Court before whom such cause slujl be pending (w 
case the cause of actiou doth by law survive) may enter 
up judgment against the goods and estate of the deceased 
party, in the same way and manner judgment might have 
been, in case the executor or administrator had voluntarily} 
alter such death, made himself a party to the 
vided, that such executor or administrator be duly served p< 
with a notification from the clerk of the court, where such »«»•, 
suit is pending, fourteen days beforehand. 

It appears then, that it is only such actions, the causes wtiit.aioono u< 
•f which do not survive, that are abated by the death of the lS;|,;f'°°' "^ '"*• 
party. 

As to what actions do, and what do not survivcj — in ac- 
tfcms merely fieraonal, arising ex dcUclo, for wrongs actually 
done or committed by the tlefendant, as trespass, battery ^"■^''"•*^ 
and slider, the rule is, that fiertonal aetumt die vath the Bmuid *, Hurtw- 
JtertoR : But in actions arising ex contractu, by breach erf us, 
^promise, aiKi the like, there the right descends to the exec- 
vtor and administrator, and the cause of action is said tft 
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So also in replevin, if defendant dies, pending the suit, ^^ ^ 
%is execuMr or administrator cannot come in and defend, 3M«.t.r, 311. 
because the action is founded on a tort, which does not 
survive agiunst the executor or administrator. But if 
piaintiff'ia replevin dies, his executor or administrator may 
come in and prosecute within the equity of the statutes of 
4 Edward 3d. c. 7. and 3 1 Edward 3d, c. 1 1. 

We have no statute which makes provision for cases „ ^ ,. 

' Of c$te$t nvnefc tn«R 

where there is a plurality of plaintiffs or defendants, and 5J^jnuai'"M*"^(^ 

one di<S pending the suit. In such case, at common lavp, JJSdlie'^ luft,*"** 

the wrh would, under certain circumstances, be abated. 

To remedy this inconvenience, the stat. 8 & 9 William 

HI. enacts, that if there be two or more plaintifft or de- ^ '^' 

fendantn, and one or mora of them should die, if the cause 

of such action should turvrff to the surviving plaintiff or 

pluBtiff*, or against the surviving defendant or defendants, 

the writ or action shall not be thereby abated ; but sucli 
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death, being suggested on the recordi tlic action shall pro^ 

cecdi at the suit of the surviving pl^niilT or pl^uiifTsi 
S'im'.' ""^ '"" ugainat the surviving defendant or deft:!) dun ts, Uc. Tho 

above ataltite tms probably been adopted in tliis stale, und 

has btcome part of our own law. 

If a writ of error ia brought by two persona upon n 
jM*M.T.'a.u3. 'judgment against themselves and anotbeii and the death 

of the third person is not suggested, the Court will quash 

the writ upon motion. 

It ought here to be noticed, that we have two statutes. 

OnnccnafilKpoDr ^ 

■ndcrejuonntaiini- the fiist authonzing the successors of overtrert of the 
ml hT thdt prede. f.o^r — the second autholizing Ireaeurers to prosecute suits 
commenced by their predecessors. 

The first enacts, that no action, brought by overseert, 
Mm. But Feb 16 *^"" ^hatc by tlie death of some of tliem, or by [heir being 
i;m,ia5,>cai. succeeded in ofitce, pending the action, hut it sliall pro- 
ceed in the names of the original plainiifis, or the survivors 
of them. 

The second statute enacts, that the treasurer of the com- 
monwealth, the treasurers of counties, towns, parishes, and 
mM.JtM. June II, ot'iEr corporations, for the time being, are empowered to 
' ' prosecute to final judgment and execution, any suits com- 

menced by their predecessors in said capacity, and pending 
at the lime of their removal. 

If there be several persons named as plaintiffs in the 
writ, and one of them was dead at the time of purchasing 
4B»c.JU«.4»- the writ, this may be pleaded in abatement; becati^se it 

falsifies the wiil, and because the right was in the stirvivora 
at the time of suing the writ, and the wiit not accooimo- 
dated as the case then was. 

XI. Of abatement by reason of the ficndency of another 
action for the same thing. 

Whenever it appears of record, that the plaintiff has 
sued out two writs against the same defendant for the same 
4Bu: Abi 4J 'hing, the first not being determined, the second writ shall 

abate : For the law abhors multiplicity of actions, and will 
not allow that a man shall be twice arrested, or twice at- 
tached by his goods for the same thing ; for if he might 
suffer twice, by the same reason he. might suffer in injinitum. 
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But it is no good plea in abatement of an indictment j that 4Bac.Ab.48Uinotii 
there is another indictment, against the same defendant, for 
the same offence ; but in such case, the court will, in dis- 
cretion, quash the first indic|ment. 

It is not necessary th^t both actions should be pending 
at the time of defendant's fileading in abatement : For if there ***^-^**'' ^• 
was a writ in being at the time of suing out of the second, 
it is plain the second was vexatious, and ill from the begin- 
ningy and therefore could not be rectified by a subsequent 
determination of the first ; but then it must appear plainly \ 

to be for the same thing. 

The law is so watchful against all vexatious suits, that 
not only it will not suffer two actions of the same nature to ibid, 
be pending for the same demand, but not even two actions 
of a different nature. 

Therefore it is a eood plea in tresfia9Si that plaintiff has 

° *^ ^ 7 r Ibid, 49, in notli. 

brought re/Uevin for the same thing, because^ in both cases, 
damages are to be given for the caption. 

A writ of error depending, is a good plea in abatement, i Raym,47, 
to an action of debt upon a judgment. 

If a second writ be brought, tested the same day the ^j^q ^, 
former is abated, it shall be deemed to be sued out after j g^^. ^,, ,4, 
the abaten>ent of the first. 

If an action, pending in the same court, be pleaded to a 
second action brought for the same thing, the plaintiff may '"' ^^* 

pray that the record may be inspected by the court, or 
demand oyer of it, which, if not given in convenient time, 
he may sign his judgment. 

This plea must not only shew the former action to be 
/tendings but must likewise be pleaded fir out fiatet recordum ; CHffordv, Coqib. 

^1 Mam> T. R. 4P5* 

for, without t*eference to the record, plaintiff can neither 
pray oyer, nor reply nul tiel record : And for want of this, 
there was a general demurrer, and judgment of respondeat 
ouster. 

If another action, pending in the same term, be pleaded 
in abatement to a qui tam action, the defendant must shew jSJn! Liu"* 
the fiarticular time when the other action was commencedy 
that the court may see that the priority of right of action 
attached elsewhere ; or the plea will be bad. 

vol. I. PART I. E 
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^ XII. Of abatement by reason of *omf (/(■/<•« a/ifertair,- 

i. Bad Test. If the writ bears teat of a justice, 
who is a party to the aclton, this matter may be pleaded in 
abatement. So also, if the writ docs not bbar tust of the 
^ral justice, who is not suck party. So, it is presumed, if 
the test be wanting : for the test is essential to give the 
writ authority. 

It is enacted by statute, that all writs and processes, is- 

1781, i&s, K<Li. suing fiom the several courts of common pleas, shall bear 
test of tlie first justice, who is not a party, and be under 
the seal of the court, and signed by the clerk thereof. 

The same provision is made, in case of writs issuing 
from the supreme judicial court. 

2. Bah Service. If it appears, by the officer's return, 
that tile defendant has not received such notice, as is re- 
quired by law, this may be pleaded in abatement. 

To ascertain what /«, and what is ^lot proper notice, it 
may be necessary to attend to the following provisions 
by statute- 

1 . When the goods or estate of any person shall be at- 

i7pS.«ai,Ka.i.' tached at the suit of another, in any civil action, a sum- 
mons, in form prescribed by law, ihall be delivered to the 

2bi^i^5^t!™" y*'""'i'j «■*«<■ goods or estate are attached ; or left at his or 
her dwelUng'houM, or (itaee of latt and uaual abode, fourteen 
days before the day of she sitting of the court, where such wiit 
is returnable i and in case the defendant was, at no lime, an 

duit wii It no time inhabitant or resident within the commonwealth, then such 

cammrniwuiui. summons miist be left with his or her tenant, agent, or 
attorney ; and the service thereof, in either case, must be 

vfce. certified, by a sworn officer that e:f tcuted the attachment, 

or by some other sworn officer, or by affidavit, made in 
couit, by the person that delivered the same, and by one 
other credible witness, then present : Otherwise, the writ 
shall abate. 

Mu9- SUE. Feb. 17, ^- I" 3" suits, wherein the process is by original sum- 

ift*. *.»»-»■ mons, as against executors, administrators, or guardians, 
t in ejectment, dower, scire iaciasj error, review, and all 
other civil actions, wherein the law does not require a sep- 
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arate flummons to be left with the defendant, the service 
thereof, by the proper ofBcer, shall be good and valid in 
law, either by his reading the writ or original Bummons to 
the defendant, or by leaving a true copy thereof at his ov 
her house, or place of last and usual abode, attested by such 
cfficer, fourteen days before the day of the court's dtting, 
whereto the same process shall be returnable. 

3. In all actions, wherein the process shall be by orig- 
inal summons as aforesaid, and in which the defendant was "'^, ta'i/Sa.'J; 
at no time an inhabitant or resident within the common- 
wealth, then the service thereof shall be, in like manner, by fold^'ITfu 'i^^e^ 
the proper officer's reading the same to, or leaving a like ^unonwciiih. 
copy, duly attested, with the tenant, agent, or attorney of 

the defendant, the like number of days before the day of 
the court's sitting, whereto the same process shall be re- 
turnable. 

4. In actions of dower, and other real actions, wherein ^^^^ ^^^^ ^^ 
it shall so happen, that the possession of lands or buildings "?»8,jai.«a.4. 
shall be demanded, in the writ, not of the tenant in the ac- ^g^et to the unut 
tual possesion or occupancy thereof; in addition to a £ fSuJuSST''^"' 
service on the defendant, in the writ or summons as abre* 

said, there shall be a service on such tenant or occupant in 
possession, the like number of days before the day of the 
court's silling, by the proper officer's reading to him or 
her the same writ or original summons, or leaving a like 
attested copy, at his or her house, or place of usual 
abode on the premises, which shall also be certified by the 
proper officer ; or the writ shall abate. 

5. The fourteen days' notice, above spoken of, must Hw.sut.Hiniiii, 
apply only to cases of writs returnable to the common 'J^^ifla, "«. i. 
pleas, and supreme judicial court ; for in writs returnable HoEtccoheniiuitk 
to a justice of the peace, the law requires but »even days' Jl^S*^""*"*^"" 
nodce to the defendant. 

So also is it a good plea in abatement, that the service -neKrirtce vnatbe 
of the writ was by an imfiroper officer ; as where the writ ^ * ^"^ tsoi. 
is served by a sheriff, where it ought to have been done by 
a corotier ; or by a conataile, where it ought to have been by 
B riitriff; and the like. 

3. Wbong Vknub. If the action be not brought in 
the proper county, this is also good cause of abatement, 
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By statuie it is proritled, that wlicn the pluntifF and de- 
ij^KfLiB. ■ ^' fcndanl both live within the commonwealth, all fleraonal 
and Iranaitory actions shall be bi-oughl in the county where 
one of ihc parties lives. Ami when an action shall be 
commenced in any other county than as above directed, the 
writ shall be abated, and the defendant allowed double 

4. No Indorsbh. If the writ be not indorsed, defend- 
■;84,Ma. II. ant may plead this matter in abatement. By statute it is 

^^ provided, that all original writs, issuing om of the HUprcme 
bt Snorted. judicial court, or courts of common pleaa, shall, before 

they arc served, be indorsed on the back thereof, by the 
plaiiiiifTor plainiins, or one of them, with his christian and 
surname, if he or they are inhabitants of this common- 
wealth, or by Ilia or their agent or attorney, being an in- 
habitant thereof; and where the plaintiff is not an inhabi- 
tant of this commonwealth, then his wiit shall be indorsed, 
-> ' in manner aforesaid, by some responsible person, who u an 

inhabitant of this commonwealth. 

But if defendant wishes to plead this matter in abate- 

?2S.VR?^ir' •ncn'i I's ™"s' do it at the same term the writ is returned. 

For the provision of the statute was made for the security 

of the defendant, which, if he pleases, he may wave : and 

No indonn muit be . „ , ... ■ . . 

piEided ""'etma if, at the term the wnt is returned, he does not except 
to the want of an indorsee, cither by a plea in abatement, 
or perhaps by moving the court to nonsuit the plaintiff, he 
must be considered as having waved the security pi-ovidcd 
lor his benefit. 

„ „ , . In replevin, if defendant pleads the want of on indorser 

Gwa V. Buiud, ' * 

1 «W'T.».»B^ jn abatement of the writ, without any suggestion eniitiing 
him to possession of the goods, and the writ is abated, he 
shall have judgment for his costs, but not for a return. 

XIII. Of the general requisites of pleas in abatement i 
and herein of the beginning and concluiion, proper in such 
pleas. 

The general requisites of a plea in abatement are, that it 

Liwrt-Mtid. toj. sijouid be certain to every intent, give the plaintiff a better 

writ, and have an apt and proper beginning and conclusion ; 

{or it is the banning and concluiion, which makes the 
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plea. Except in these particulars, pleas in abatement are 
governed by the same rules of pleading as apply to ploaa 
in bar. 

Ifa man plead matter which goes Id 6ar, but Airjinduncff on- pshou. 
ciudea his plea in abatement, it will be a plea in abateinent t for ^'*' 

it ii the brgirming oTid eoncliuion that maketfac plea. But if Ld. air«.«M. 
he begin* in bar, though he eonciude* in abatement, or con- 
clude* in boTt though he begiiu in abatement, it will be a 
plea in bar. 

Where the defendant pleads to the writ, tic. for mat- 
ter contained in and a/ifiarent ttfion the face of it, he should, 
after making defence, begin Am fiiea by praying judgment 
of the writ, and that the same may be quashed, that is, 
held voidi and conclude his filea in the same manner ; but 
where h& pleads to the writ, for matter deAort, or out of it, ^^^' ***' 
as jfunt-tenancy, non-tenure, or the like, he should only 
conclude bis plea in this manner. 

Where th« writ abated de facto, (that is, by the mere uwcf nod. t««. 
natter in abatement, though It had not been pleaded] the 
plea concludes by praying judgment, if the court will 
further proceed. 

Fleas, to the person, properly conclude with praying 
judgment, TOftf/Aer the dejendant ought to antwer; or vihetber 
the filaintiff ought to be antwered, if the disability be con- 
tinuing ; or that the fiiaint may remain vnthout day^ until, 
lye. viz. unta the duabiSty be remtrved, if it be temporary 
only. 

Pleas, to the jurisdiction, conclude with praying judg- *'"■*'"■ ''■ 
ment, if the court will take further cognizance of the suit. 

XIV. Of the defence necessary in pleas in abatement. 

Defence is two-fold, viz. half defence and full defence. 

The first is expressed thus, " and the defindani come* and 
dffenda the ftrce and injury, for wrong and injury) when, '^«'k»*- ^a- 
b'c." The second sort of defence is thus expressed, "and 
the defendant cornea and defend* the force and injury, (or 
wrong *nd injury,) aitd damage*, and whatsoever he ought 
n dtfend, when and where the court'' kc. The word 
** cornet^ has been determined to be nb part of the plea, so 
that if defence be made without it, h is good ; for his 
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making defence shews the derendant to be In rourl, and 
makes him a party to the plea. 

By defending the virong and injury, the defendant waves 
all objections to the statement of it in the writ, as mis- 
nomer ; by defending the damages, l^e. he admits that the 
plainiiff may ckim them ; therefore all exceptions to his I 
person are waved ; and by sayitigi v>ken and iffiere the ' 
conn, ijfc. he admits that the court has jui-isdiction of the I 

But if a man plends in disability of the plaintifi*, he may 
delend Chejbrce and injury, (or virong and injury, J and de- | 
mand judgment, if he shall be ansvjerrd ; and it seems that 
he may object to the jurisdiction, after defending the dama- 
ges, kc. merely. 

Although H defendant cannot plead in abatement, after 
making a full defence, yet he must defend (Ac force and 
injury (or the wrong and injury J vihen, Wc, before he con 
plead in abatement, to the disability of the person. 4 

But in genera], the " i^c." in making defence, will imply 
&half defence, in cases where such defence ought to tie 
made, and will be understood as a fvU defence, if that is 
necessary. 

XV. Of pleading different pleat in abatement. 

The rnle, that several pleas, contiuning distinct matters, 
to one and the same thing, whereunto several answers are 
required, shall not be allowed, extends only to pleas /»rr- 
fietual and fierewfitory-, and not to such as are not perpetual 
but dilatory ; for,in their time and placC) a man may plead 
several of them. And the defendant may somedmes plead 
in abatement to part, and in bar to the reudue, not only in 
debt, but i» other actions. 

Thus, in assumpsit, he may plead) that some of the 
promises, mentitwed in the declaretioni were made by 
himself^ attd other flertoru not named, and totally deny that 
he made, or was concerned in making, the other promises 
mentioned in the declaration. 

But the defendant never pleads in abatement and in bar, 
to the same part of the writ, or declaration, at the same 
time ; nor does he ever, at once, plead several different 
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pleas in abatement to the whole, or the *ame part of the 
declaration. 

XVI. M what time pleas in abatement must be pleaded. 

B}' the English authorities, pleas in abatement are iniul- 
missibtc, alter a general imparlance, that is, after a general 
continuance ; and so has it been decided bf the supreme 
court of this state. 

But th^rule does not apply to cases, where the cause of 
abatement does not accrue till after the contimiance ; as S^ISTic?^ 
where, after a continuance, plaintiff dies, and the cause of 
action does not survive: Or where, after a continuance, ^ ■*'=■**'• i*- 
and pending the suit, plaintiff, being a feme, intermarries. 

It is also provided by statute, that all pleas in abatement mw. ^ax. juir 
to the writj and demurrers to declaration, shall be made, '^ ** '' ' 
ugned, and filed, before the jury is impanncUed. 

XVII. How far pleas in abatement are retirained. 

I. Though a plea in Aor, being certain to commim intent, 
it good, every dilatory plea, or in abatement, must be good 
to every intent : For as pleas in abatement are purely dila> 
tory, and rest their objection on some fact or point distf^ 
from the merits of the case, so the law requires, on their 
part, the most critical exactness, both in substance and in 
form. Thur substance must he manifestly sufiicient, and djg^^ ,, cgg^^ 
their form must be technically precise. A defect, in either ' ""^ ^' *' *^' 
of these particulars, may be taken advantage oFby ageneral 
demurrer. 

3. It is also ordained by statute, that no summons, writ, 
declaraUou, process, judgment, or other proceeding, in the ^^^'i 
courts, or course of justice, shall be abated, arrested, 
quashed, or reversed, (or any kind of circvmatantUtl erroror 
mistake, when the person and case may be rightly under- 
stood by the courtj nor through defect or want of firm 
onfy t and the court, an motion made, may order amend- 
ntcnta. 

That we may the better understand this provision of our 
•wo ttatute, it may be of use to notice one of the English 
■tatattB of amendment, and the construction which it has 
ncdmd iiom ttw Engtish courts. 
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By Stat. IS Eliz. c. 14, it is enacted) tlial, after vcr^t 
given in any action, he. judgment thereupon shall not be 
stayetl or reversed for want of Jarm, touching false latin, or 
variance from lAe regitlrr, or other faulls in /firm, S(c. 

In applying the above quoted act, 18 Eliz. to matter of 
'■ *afi*fan« BDd matter of /orm, the court unaninionsly hiid 
down this distinction, that the wuni ul/orm, wlihiit the said 
act, is such matter of courx, that the clerk might have 
au/i/ilied and amended it, without any informalion a^ht fieriy, 
for the party ought to inform the truili <J' the matter, and 
the clerk ought to draw it into form ,- but in the case at 
har, (in which the number and quantity of tlic iiah, in tres- 
pass, were not set fortb) the clerk, without the iafbrmaiion 
of the party, could not know the nolure and number of 
them, and therefore it it not want of form viitAin the act. 

3. Pleas in abatement are not received after a retfiondeat 
aualcr, for then they would be pleaded m trifiniCum. 

4. Nothing can be pleaded in abatement of a aeirejiieiaa, 
upon a judgment, that was pleadable in the original action i 
for it would be unreasonable that defendant should disable 
plaintiff from having executioD, since he admitted him able 
to have his judgment. 

* The defendant cannot plead, in abatement, tvio 
outlawiies, kc. ; duplicity being a fault in abatement, as 
well as in bar. 

XVin. In what cases defendant may plead in abate- 
ment or in bar, at bit election. 

Whatever destroys the plaintilT's action, and disables 
him forever from recovering, may be pleaded in bar ; but 
the defendant is not always obliged to plead such matter 
in bar, but may sometimes plead it in abatement. 

As in reflievin for goods, defendant may plead property 
in MmMelf, or in a atranger, either in bar or in abatenuut ; 
for if plaintiff cannot prove property in himself, he falls of 
his action forever ; and it is of no avail to him v)ho has the 
property, if he has it not. 

If a matter, which may be pleaded either in abatement 
or in bar, be pleaded in abatement only, if plaintiff roplies, 
or demurs in bar, this will be a discontinuance ; because 
the pUuntifiT does not maintain bis writ, and the defendant 
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teay have other matten in bar, of which he would thereby 
be excluded. 

XIX. of tiic Judgment on a plea in abatement, and 
how far ^fertiplory. 

The judgment for the defendantion a plea in abatement, 4BK.Ur.11. 
18, t/iat the larit be quashed ; and for the plaintiff, « retfion- 
deal water. 

But if an issue iu fact be joined on a plea in abatement, 
ud it be found for the plaintiff, it shall be peremptory 
against the defendant, and the judgment shall be, that 
plaintiff r^ovirr ,■ because the defendant, chooung to put 
the whole weight of his cause upon this issue, when he 
inisht have had a plea in chief, is an admittance thu he 
had no other defence. 

But on an indictment for a capital offence, although dc- 
iendant pleads in abatement, and issue be joined, which ia J,^S?"'' ^^' ' 
foubd against the defeitdant ; yet the judgment will not be 
peremptory, but defendant will be allowed to plead in chief 
to 'the offence. 

Also, if defendant demura in abatement) the court will 
give Bnal judgment, because there can be no demurrer in 4''«'*"- *'• 
abatement ; for if the matter of abatement be deAofs, it 
'must be pleaded ; if inirinmc, the court will take notice of 
it, ex officio. 

fiut a demurrer in abatement, to an indiottnent for a ■ skihibi bu. : 
capita! offence, shall not conclude the party, but he shall 
have lea»e to answer over to the offence. 

If there be two defendants, and they plead two seyeral 
pleas in abatement, and there be issue to one, and demur- 
rer to the other, if the issue be found for the defendant, the 
court will not proceed on the other ; and so vice -versa ; 
for in both taSes, the writ being once abated, it would be 
imperdn^t to judge whether it ought to abate on the 
*ther'B plea. 

XX. Where the writ is abated de facto 1 or is only 
abaieaile. 

When the writ »dt facto a nullity, bo that i^^g™cnt ^^^^^ 
thereon would be erroneous, then the vnX'nde facto abated. 

VOt. I. FART I. F 
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ACCESSORIES. 



Ah acceatory is he, vho is not the chief actor in the of- 

r ... 4ii.Co«n.Si. 

lence, nor present at its perpetration, but'is someway con- 

cemed therein, either bcfiire or qflcr, the fact committed. 

1st. What ofTenccB admit of accessories, and whatnot. 

3d. Who may be an accessory be/ore the fact. 

3d. Who may be an accessory after the &ct. 

4th. Of the prosecution and trial of accessoricB. 

5tfa. How accessories are punished. 

I. What ofiences admit of accessories, and what not* 

In high treason there are no accessones, but all are m^ 
principals : the same acts that make a man accessory in 

I Bll.P.C.dJ. 

felony, mating him a principal in treason, upon account «f 
the heinousnesB of the crime. 

So too in trespass, and in all crimes under the degree ^ ^^^ ^ ^ 
of felony, there are no accessories, either before or t^er the 
fact ; but all persons concerned therein, if guilty at all, aw 
principals : The same rule holding with regard to the 
highest and lowest ofTences, though upon different reaaons. 
In treason, all are principals, by reason of the magnitude of 
the crime ; in trespass, all are, principals, because the law 
does not descend to distinguish the different dadea of 
guilt in petty misdemeanors. 

Also such offences as, in construction of law, arc suddui 
and tmpmneditated, do not admit of an accessory before 
the ftct. 

Therefore, manslaughter admits not of a* accessory 
before the fact ; for it is the c«iseque»ce of a sudden act > RaL K C <i5> 
of passion, or of highly culpable carelessness ; or it is done 
unintentionally, but inthe prosecution irfsoine unlawful act. 
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If (he legiBlature enact an oHcnce to be felony, tliough 
it mention nothing of accessories, either before or after the 
fact, yei, virtually and consequentially, those, who counsel 
or command the offence, arc accessories fir/ore the fact, 
and those who knowingly receive the offender are acccsso' 
ries after the fact. 

But if the statute, that enacts the felony, in express 
terms, comprehends accessories before the fact, and makes 
no mention of accessories after the fact, viz. receivers, 
comforters, Sec. there, it seems, there can be no accessories 
after the fact ; for the expression, procurers, counsellors, 
abettors, (alt which import accessories before the fact) 
makes it evident, that the legislature did not intend to in- 
clude accessories after the fact. 

But in murder, and other felonies, there may be acces- 
sories ; except only in those offences which, in judgment 
of hw, are sudden and unpremeditated, and therefore admit 
not of an accessory before the fact, though in some in- 
stances they admit of accessories after the fact ; as in the 
case of manslaughter, which admits of an accessory after 
the fact. 

But besides accessories, there are Ukenise,in all offences 
which admit of accessories before the fact, what the law 
denominates principals in the lecund degree ; for a man 
may be principal in an offence, in two degrees. 

A principal in the fnl degree is he that is the actor, or 
absolute perpetrator of the crime ; and in the tecond degree 
is he who is fireatnt, aiding and abetting the fact to be done. 
A principal in the second degree therefore differs from an 
accessory before the fact, in this, that the former is firetent 
at the time of the crime committed, the latter is absent at 
■uch time. 

But this presence, necessary to constitute a principal in 
the aecond degree, need not be an actual immediate stand- 
ing by, within sight or hearing of the deed : But there may 
be also a constructive presence ; as where one commits a, 
robbery or murder, and another keeps watch or guard at 
some convenient distance. 
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II. Who may be an accessory bf/bre the focL 

Ad accessory bejbre the feet is defined to be one viho, be- ,B]_coni .(, 
inff absent at the time qf the crime commtted, doth yet pro- 
cure, counsel, or command another to commit a crime. 

FTOm this it is apparent, that absence is necessary to 
constitute an accessory before the fact i for if such pro- "*"■ 
curer be present, he is guilty of the crime as principal. 
If A then advises B to kiJI another, and B does it in the ' , 

absence of A, now B is principal, and A is accessory to the 
murder. 

And this holds, even though the party killed be not in 
rerum natura, at the time of the advice given. As if A, "T"- '"■ 
the reputed father, advises B, the mother of a bastard ^Bi.com. jj. 
child, unborn, to strangle it when born, and she does so ; 
A is accessory to this murder. 

So whoever procures a felony to be commitled, though 
it be by the intervention of a third person, is an accessory * "^ *'' 
before the fact. 

It is likewise a rule, that he, who in any wise commands 
or counsels another to commit an unlawful act, is accessory 
to all that ensues upon that unlawful act ; but is not acces- 
sory to any act distinct from the other. 

As if A commands B to beat C, and B beats him so that he 
dies, B is guilty of murder as principal, and A as accessory. 

But if A command B to bum C's house, and he, in so 
doing, commits a robbery ; now A, though accessory to 
the burning, is not accessory to the robbery ; for that is a 
thing of a distinct and u neon sequential nature. 

But if the felony committed be the same in »ubstar.ce 
vith that which is commanded, and only varying in some ibu. 
circumstantial n^atters ; as if, upon a command to poison 
"Htius, he is stabbed or shot, and dies, the commander is 
still accessory to the murder ; for the substance of the 
thing commanded was the death ^ Titiut, and the manner 
of its execution is a mere collateral circumstance. 



III. ,Who may be an aceettori/ after the fact, 

! An accessory after the fact is where a person, knowing a " 
ly to have been committed, recdvcs, relieves, comforts. 
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or assists the felon, or accessory before theiact.^ There* 
fore, to make an accessory after the fact, it is in the first 
place requisite that he knows of the felony committed 
In the second place, he must receive, relieve, comfort, or 
assist him. 

And generally, any assistance whatever, given to a felon, 

4BI. Com. 17. to hinder his being apprehended, tried, or suffering punish- 
ment, makes the assistor an accessory ; as furnishing him 
with a horse to escape his pursuers, money or food to sup- 
port him, a house or other shelter to conceal him, or open 
force and violence to rescue or protect him. 

To buy or receive stolen goods, knowing them to be 

^^ ^ stolen, falls under none of these descriptions ; it was, 

therefore, at common law, a mere misdemeanor, and made 
not the receiver accessory to the theft, because he received 
the goodi only, and not the felon. However, by the stat- 
utes of 3 & 4 W. & M. c. 9, and 5 Ann. c. 31, such of- 
fenders were made accessories to the theft and felony. 
And now, by a statute of our own, it is enacted, that if 

Mats. stot. March rtf, any person shall knowingly harbour, conceal, or maintain 

15 ipt . lOi j^y principal felon, or accessory before the fact, in any 

robbery or larceny, or shall receive, or shall aid in conceal* 
ing any money, goods, or other articles stolen, knowing 
the same to have been so stolen, every such offender, upon 
due conviction of either of said offences, shall be deemed 
an accessory after the fact, to the same robbery or larceny, 
and shall be punished, &c. 

The felony must be complete at the time of the assist- 

4Bi«Coau38. ance given ; else it makes not the assistant an accessory. 

As if one wounds another mortally, and after the wound 
given, but before death ensues, a person assists or receives 
the delinquent, this does not make him accessory to the 
homicide ; for, till death ensues, there is no felony com* 
mitted. 

But so strict is the law, where a felony is actually com« 

jjjj^ plete, that, in order to do effectual justice, the nearest rela* 

tions are not suffered to aid or receive one another. If the 
parent assists his child, or the child his parent, if the bro* 
ther receives his brother, the master his servant^ or > the 

* i^ee Mass. Statutes ; for, at common law, a person cannot Be 
an accessory ^ler the fact, by receipt of an accessory h^^ the fact. 
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semnt bit muter, or even if the husband relieves his 
wife, who have an^ of them comnutted a felony, the re- 
vel vers become accessories after the fact. 

But a wife cannot become accessory by the receipt and 
concealment of her husband -, Sot she is presumed to a 
under his coercion, and therefore she is not bound, neither ■ >'*'' ''^^ ^"■ 
ought she, to discover bim. 

If B commits a felony, and comes tp the house of A, be- 
fore be be arrested, and A sufTers bim to escape without "'^■''^■*'** 
arrest, knowing bim to have contoutted a felony, this doth 
not make A an accessory : But if be take money of B to. 
suffer him to escape, this makes him an accessory. 

And' so it is if A shut the fore door of bis bouse, where- 
by the pursuers are deceived,aad the felon bath opportunity ibu. 
lo escapC) this makes A accessory ; for here is not a bar* 
•mission, but an act done by A to accommodate his escape. 

IV. Of the prosecution and trial of accessories. 

By the old common taw, the accessory could not be ar- 
raigned till the principal was attainted ; unless be chose it ; 
for he might wave the benefit of the law ; And therefore 
principal and accessory might, and may still, be arraigned* 
and plead, and also be tried together. But otherwise, if the 
principal had ne?er been indicted at all, had stood mute, bad 
challenged above the legal number of jurors peremptorily, 
bad obtained a pardon, or had died before attainder ; the 
accessory, in any of these cases, could not be arraigned. 
For it did not appear whether any felony was committed 
•r not, till the principal was attainted ; and it might so bap- 
pen, that the accessory should be convicted one day, and 
the principal acquitted the next, which would be absurd. 

However, this absurdity could only happen, where it was „(.„,, 
poeuble thiat a trial of the principal might be had subse- 
■ quent to that of the accessory : And therefore the law SSSSJU'TMii" 
still continues, that the accessory shall not be tried, so long "^^ *• '**■ 
as the principal remidns liable to be tried hereafter. But ^ n. cam. jx«- 
by statute 1 Ann. c. 9, if the principal be once convicted, 
and belbre attainder, (that is, before he receives sentence 
ot death or outlawry) be is ddivered by paidon, or other- 
ivisc ; or if the principal stands mute, or challenges ' 
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l>eiemptorily above the legal number of jurors, so as never to 
be convicted at all ; in any of these case^, in which no 
sub$t;quent trial can be had of the principal, the accesftory 
may be proceeded against, as if the prindpBi felon had 
been attainted ; for there is no danger of futnre contrB- 
diction. 

It has already been observed) thil the receiving 5/" atoieii 
gooiU, krtoiairtg them to be tiolcn, was a misdemeanor only, 
at common law, but that byistatute, the offender was made 
accessory after the fact to the theft. But because the 
accessory cannot, in general, be tried, unless with the priii' 
cipjl, or after the principal is convicted, the receivers, by 
that means, frequently eluded justice. To remedy which, 
the statute 1 Ann. c. 9, and 5 Ann. c. 31, enacted, thai 
such receivers may still be prosecuted for a misdemeanor) 
though the principal felon be not before taken, so ai to bo 
prosecuted and convicted. 

And now, by a statute of otir own, the same provision is 
I- made, as in the English statutes above quoted, and the 
receiver of stolen goods is made liable by it to a prosecu- 
tion for a misdemeanor. But after prosecution for such 
misdemeanor, the person charged shall not be liable to be 
prosecuted as an accessory after the fact in the same lar- 
ceny. 

If the principal and accessory appear together, and the 
principal plead the general issue, the accessory shall be 
put to plead also ; and if he likewise plead the general 
issue, both may be tried by one inquest : But the principal 
must be first convicted, and the jury shall be charged, that 
if they find the principal not guilty, they shall find the 
accessory not guilty. But if the principal plead a plea in 
bar, or abatement, or a former acquittal, the accessory shall 
not be forced to answer till that plea be determined. 

If A be indicted as principal, and B as accessory before 
or after the fact, and both be acquitted, yet B may be in- 
dicted as principal, and the farmer acquittal, as accessory, 
is no bar. 

But if A be indicted as principal, and acquitted, he can- 
not be indicted as accessory bejbre the fact, and if he bey 
he may plead his former acquittal in baft for it is in sub- 
stance the same offence. 
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A peHon, indicted as an acceaaotj before the &ct, can- J^'iJ^ii^c^' 
hot be convicted of that charge upon evidence proving him ^'"■ 
to have been firetetu, aiding, and abetting. 

If a man were accessory liefore or after the &ct, in ,Hii.p.c.dx]. 
another county, than where the principal felony was com- 
mitted, it was, at common law, dispunishable ; but by 
statute 2 & 3 Edward VI. c. 24, the accessory ia indictable 
in that county where he was accessory, and shall be tried 
there, as if the felony was committed in the same county. 

Upon the trial of the accessory, as well after as before 
the trial of the principal, It seems to be the better opinion, ' ^^' '" 

and founded on the true spirit of justice, that the accessory 4bi.cims. 314- 
is at Ubf^ty to controvert, if he can, the guilt of his sup- 
posed principal, and to prove him innocent of the charge, 
as well in point of fact, as in point of law. 

And it is now a settled and established principle, that an ^^ 

accessory may controvert the guilt of the principal by viva iLe»di^c.i..3>3, 
voce testimony, notwithstanding the record of his conviction. 

V. How accessories are punished. 

AccesBoriea before the fact, and principals in the second 
degree, are punished with the same degree of severity aa 
principals in the firat degree. Accessories after the fact 
are less severely punished. 

Accessories aster the Fact, then, are pumshed, 

1. In MuRDBK. By solitary imprisonment, sot ex- ^,^ g^ |^„|, ,j 
ceeding six months, and by confinement afterwards to hard '^^'■•* *'• "*• *■ 
labour, not esceeding ten years. 

3. In Manslauohter. Our statute is entirely silent 
respecting accessories after the fact, in manslaughter, both n^ lea, 3. 
as it regards the offence and the punishment. This is an 
offence which, as has already been observed, does not ad- 
mit of an accessory before the fact ; but it admits of an 
accessory ajier the fact. 

3, 4. In BuBGLART and Rape. By solitary imprison- Hui.nit.Mvrhi], 
ment, not exceeding three months, and afterwards by con- n,^ ^ , ,^^ ,. 
finement to hard labour, not exceeding ten years. 

5. In RoBBERT. By solitary imprisonment, not ex- > 

ceeding six months, and af^rwards by confinement to hard tB^',!la''i!l!^.i'*: 
labour, not exceeding three years;— «r by fine, notexceed- 
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ing fire Iniiidred dollars, and by imprisonment in the com- 

raon gaol, not exceeding three years ; or eilher, as the 

court sliull order. 

6, 7. In Ahsom, and other MXlicious Buiihimos. By 
' soUi«ry imprisonment, not exceedin;^ one month, and afler- 

wardt by confinoment lo hard labour, not excctilin^ five 
. years ; — or by fine, not exceeding one thousand dollars, 

and by imprisonment in the common gaol, not exceeding 

oae year, at the discretion of the court. 

8. In Labcbnt. a person, duly convicted, before a 
'< justice of the peace, of any larceny, either as principal or 

accessory, before or a/ifr the fdct, shall be punished by 
such fine, not exceeding _five dollar*, and impiisonment in 
the common gaol, for such term, not exceeding itacnty 
days i cither, or both, as the justice, before whom the con- 
viction fthall be, may sentence, according to the aggrava- 
tion of [he offence. For the punishment, where the ofiim- 
der is convicted by a higher tribunal, the student is refer- 
red to the same statute of March 16, Sect. 2 k 10. 

9. Receivek of Stolen Goods. This offender is 
made an accessory afitr the fact, and is punished by soli- 
tary imprisonment, not exceeding aix months, and by con- 
finement afterwards to hard labour, not exceeding three 
years ;— or by line, not exceeding^u^ hundred doilara, and 
by imprisonment in the common gaol, not exceeding three 
years ;-^ar either of them, at the discretion of the court. 

b ought here to be noticed, that towards this last de- 
scripiion of accessories after the fact, the receiver of HoUn 
gD«d», our legislature has conditionally relaxed the punish- 
ment, by enacting, that when any person, convicted for the 
Jirat offence,* as a receiver of stolen goods, or as accesioiy 
'^ after the fact, in any simple larceny, and not adjudged to be 
-■ i common receiver of stolen goods, shall make satisfaction 
'' to the party injured by such larceny, to the full amount of 
'I the maoey, goods, or articles, stolen and not. restored, the 
['. justices of the court, before whom the conviction may be, 
S i>hall exempt aucb receiver and accessory from the pmalty 
d of confinement to herd labour. 
'' Thus much H to the puniafameW of accestorles. 
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sir statute it is enacted, that when an action shall be 

brought to recover a debt due on book account, an account m^ st^ oa. je, 

stated by the parties, a quantum meruit, quantum valebat, 

or for services done upon an agreed price, the defendant JJf'^j^J.i^L^t 

may 61e any account he hath in the clerk's office, seven ^ h^^ccSi^fi 

days belbre the utting of the court of common pleas, where SJIJS^ oimul^ 'or 

the action is brought, or, if the suit be before a justice of Sfi?»p«tf p?k^.^ 

peace, the account shall be filed before the justice, four 

days before the day of trial, and, upon the general issue, 

give the same in evidence against the plaintiff's demand. 

And if upon the trial it shall appear that there is a balance 

due to the defendant, he shall recover the same, in the 

same manner as if he had brought his action therefor. 

It will be readily perceived, that the demand, which the 
defendant is here permitted to file and set off against the 
plaintiff's claim, is such only as had arisen on book account . 
and also that this account cannot be filed against a note ^ 
hand, or any contract other than those which are specifi- 
cally expressed. For this reason the legislature enlarged 
ita providon, as it respects the nature both of the account 
filed, and the demand against which it is filed. 

And now, by a further statute, it is enacted, that in aay ,fc_ -,^ -j. 

action brought, or which shall be brought, for any debt i^Mi ■&">.•<&. 4! 

upon simple contractor promise in wridng, not under ikftoduitiiuTfiieia 

mDiiiit,rbTe*odi de- 
seal, the defendant therein may give m evidence, under the ihcrEd, mw^o pidd, 

general issue, his or her demands against the plaintiff, for £'"i^5|i?f^Si' 

goods delivered, monies paid, or services done, whereof an 

account shall be duly filed in the clerk's office of the court, 

thereto such action is or shall be brought, seven days, 

and before a justice, four days at least, preceding the time 
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of trial. And in all cases of mulual demandst as aroresaid, 
the account of the defendant, if any time of limiiation shall 
be objected thereto by the pkintifTi shall be considered and 
allowed, 33 if an action had been duly commenced thereon, 
by declaring in tiie same, at the time when the plaintiif 's 
action was or sliall be commenced, any law, usage, or cus- 
tom to the contrary notwithatanding. 
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TITLE IV. 



ACKNOWLEDGMENT OF DEEDS. 



1st. TT HAT conveyances are required to be acknowledged. 

2d. What magistrate may take such acknowledgment. 

3d. What shall be deemed equivalent to an acknowl- 
edgment, where the grantor is dead, is gone beyond sea, 
or has removed from the commonwealth, and the deed is 
unacknowledged. 

4th. Proceedings by which to authenticate a deed be- 
fore a justice of the peace, on refusal of the grantor to ac- 
knowledge it. 

5th. Mode of authenticating a deed, and giving it the 
force of an acknowledgment, where the grantor and the 
subscribing vritnesaee are dead. 

6th. What shall be deemed sufficient caution to all 
persons against purchasing, or extending execution upon, 
an estate already conveyed by deed, not acknowledged. 

I. What conveyances are required to be acknowledged. 

No bargain, sale, mortgage, or other conveyance, in fee 
simple, fee tail, or for term of life, or any lease for more MaM.Stot.Mardiip, 

i7o4» tict If Mm«4« 

than seven years from the making thereof, of any lands, 
tenements, or hereditaments, within this commonwealth, 
shall be good and effectual in law to hold such lands, tene- 
ments, and hereditaments, against any other person or 
persons, but the grc^itor or grantors, and their heirs only, 
unless the deed thereof be acknowledged and recorded. 



II. What magistrate may take such acknowledgment. 

The deed may be acknowledged before a justice of the 
peace in this state, or before a justice of the peace or ma- 
gistrate in some other of the United States qf America, 
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or in any other state or kingdom, wherein the grantor or 
vendor may reside at the time of making and executing 
the deed. 

III. What shall be deemed equivalent to an acknowl- 
edgment, where the grantor is dead, is gone beyond sea^ 
or has removed from the commonwealth, and the deed is 
unacknowledged. 

When any grantor or lessor shall go beyond sea, or be 

mms. Stat. March i^ removed out of this state, or be dead, before the deed or 
1784, aft !• Ka,|r 

conveyance by him executed shall be acknowledged ; m 

every such case, the proof of such deed or conveyance, 

made by the oath of one or more of the witnesses, whose 

names may be thereunto subscribed, before any court o(f 

record within this commonwealth, shall be equivalent t6 

the party's own acknowledgment thereof, before a justice 

of the peace. 

The removal of the grantor or lessor must be a petma- 

ncnt removal. 

> 

For where on motion to prove a deed, it appeared that 
I Man. T. R. 58. ^^^ family of the grantor resided in the commonwealth, 

and that he was absent only for a particular purpose, and 
had not taken up a fierTnanent residence out of the state, 
the court held, that this could not be considered as a removal 
within the meaning of the statute, and refused the motion. 

IV. Proceedings by which to authenticate a deed before 
a justice of the peace, on refusal of the grantor to acknowl- 
edge it. 

If the grantor or lessor refuse to ac*knowledge his deed, 
Mass. 8ut. Mar. lo; ^^7 Justice of the peace, in the same county, after such 
i784,aa i,8ca,5. refusal, at the request of the grantee or lessee, his heirs, 

executors, administrators, or assigns, may issue a summotrs 
for such grantor or lessor to appear, (if he see cause) at a 
certain time and place therein mentioned, to hear the testi- 
mony of the subscribing witnesses thereunto ; which sum- 
mons shall be served by the proper officer, seven days at 
feast before the tittK therein assigned far proving the 
deed ; aad at such time and place, whether the grantor or 
tossor be present or noC, it being made to oppoar by tte 
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Mth of one or more of the vhneBsca thcTeunto subscribedi 
that tbey saw the grantor or Icsior voluntarily sign tind 
seal the deed, and thai the}' tubscribed their names as 
witnesses thereunto at the same time, sueb proceedings, 
and a certificate thereof, iintter the hand of the justice, ui- 
nexed to the, deed (wherein the pretence or absence of the 
sdverse party shall be noted) shall be equivalent to tbc 
acknowledgment of the grantor, before a justice of the 

V, Mode of authenticating a deed, and giving it the 
force of an acknowledgment, where the grantor and the 
mbscribing vdlneaaet are dead. 

Where the grantor shall be deceased, before the deed by 
him executed shall be acknowledged, and the witnesses, ?^;. *"'■ ^"" * 
whose names may be subscribed thereto, are also deceased, 
the proof of the hand-writing of the grantor, and of the 
subscribing witnesses thereto, made by the oath of two 
wiuesses, before any court of record within this common- 
wealth, shall be equivalent to the party's own acknotrkdg- 
ment thereof before a justice of the peace. 

la such case, however, the statute requires, that it be 
made to appear to the satis^ction of the court, before ^'^ 
whom such proof shall be made, that the grantee or gran- 
tees, mentioned in such deed or conveyance, have, in the 
Ufe time of the grantor or grantors, taken actual posses- 
sion of the real estate conveyed by such deed ; and that 
the said grantee or grantees, or some person or persons, 
claiming under him or them, have continued such actual 
possesion quietly, to the time when such application sliall 
be made to such court, for the purposes aforesaid. 

VI. What shall be deemed sufficient caution to all 
persons against purchasing, or extending execution upon, 
an estate, already conveyed by deed, not acknowledged. 

It may sometimes so happen, that before the grantee can „„_ j^, j,,^ „ 
authenticate the deed in the manner pointed out by the '?»*»* ■''^■5- 




statutC) ihe grantoi' may make a second conveyance, or 
that some crcdlror of Uie grantor may extend his execu- 
tion upon the conveyed esldlc. To remedy this inconve- 
nience, the statute further provides, that if the grantor or 
lessor refuse to acknowledge his deed, it shall be lawful 
for the grantee or lessee to leave a copy of such deed or 
lease, compared with the original by the regbtett in the 
register's office ; and such copy, so left, shall be deemed 
BufRcieni caution to all persons against purchasing or es- 
tendinj; execurion thereon, for the space of forty days from 
the time of leaving such copy. 



An action may be defined to be « the prosecution of one's .^.^j^^ „(_ 
right or claim in a court of law." 

1st. Of the different kinds of actions. 

2d. At what court actions must be brought. 

3d. In what county actions must be brought. 

4th. At what time actions must be entered. 

1. Of the different kinds of actions. 

Actions are, from the subject of them, distinguished jblcoo. nr- 
into three kinds ; actions ^frsona/, real, and ttdxed. 

Personal actions are such, whereby a man claims a debt, 
or personal duty, or damages in lieu thereof : And like- 
wise, whereby a man claims a satisfaction, in damages, for 
some injury done to his person or property. The former 
are said to be founded on coniracu, ihe latter upon torts, 
or wrongs. Of the former nature are all actions upon 
debt or promises : of the latter all actions for trespasses* 
nuisances, assaults, defamatory nords, and the like. 

Heal actions, which concern real property only, are such 
whereby the plaindfT, here called tlic demandant, claims '^• 
title to ha»e any lands or tenements, commons, or other 
hereditaments, in fee Mmple, fee tdl, or for term of life. 

Mixed actions are suits partaking of the other two, 
wherein some real property is demanded, and also personal "**•'"• 
damages for a wrong sustained : As for instance, aM ac- mih, stit. utt. i: 
tion of waste, which is brought by him who hath the inher- '?^'»*''"*-3- 
itance, in remainder or reversion, agabst the tenant for 
life, who hath committed waste therein, to recover not only 
die land wasted, which would make it merely a renl action) 

VOt. i, PAHTI. H- 



"'• on »tiecial contracts, 

'•ecognizances, or judg^ 

actions of, 1. Assumpsit 

first on simple, the two 1 

Actions, founded on to 

termed actions of /rM/>«,, 

UM. A trespass is either im. 

lied with some degree of 
companied with force, a 
«<w». An action, ground 
"cnption, is denominated 
Asunction to the latter sp, 
trespass on M, ,„,, Bot 

ded into actions of trespass 
2. personal property ; 3. r, 

ttjd. . Trespass vi et ami» is th 

«. 1. Assault and Battery 
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"dered with reference to /»« 
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dressing those wrongs, which most usually occur, and in 
which the very act itself is immediately prejudicial or inju- 
rious to the plaintiff's person or property, as battery, non-^ 
payment of debts, detaining one*8 goods, or the like ; yet, ^*** ^**"* "** 
vhere an^ special consequential damage arises, which could 
not be foreseen and provided for in the ordinary course of 
justice, the party injured is allowed, both by common law, 
and the statute of Westm. 2. c. 24, to bring a special ac- 
tion on his own case, by a writ formed according to the pe- 
culiar circumstances of his own particular grievance. For 
wherever the common law gives a right, or prohibits an 
injury, it also gives a remedy by action ; and therefore, 
wherever a new injury is done, a new method of remedy 
must be pursued. 

Nor is it any objection, that such action was never brought ^^^ ^ Dowman 
before ; as where the lessor, coming to view the lands to ^'®' J**^* 478. 
see if any waste was committed, being hindered by a strati' 
ger from entering tht firemiaea^ brought an action on the 
case against him ; and it was held to lie, though such ac- 
tion had never been brought be/ore. 

So where in trespass on the case, after a verdict for the 
plaintiff, it was moved in arrest of judgment, that the action 
was prim^ imiiressionUy the court said, that every action on 
the case was in itself a novelty, 

II« At what Court actions must be brought. 

By statute, March 11, 1784, it is enacted, that all xnan- 
ner of debts, trespasses, and other matters, not exceeding ^3»««a-'- 
the value of /bur fiounds^ (and wherein the title of real ^ 
estate is not in question) shall, and may be heard, triedf 
adjudged, and determined by any justice oif the peace 
within his county. 

So also by the same statute it is enacted, that no action 
shall be sustained in any court of common pleas within sea. 8. 
this commonwealth, where the damage demanded shall 
not exceed the sum of four pounds^ unless by an apped 
from a justice of the peace ; saving such actions wherein 
tilie title to real estate may be concerned ; and if upcm any 
action, originally brought before the court of commcMi 
pleas, judgment shall be recovered for no more than four 
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fioundsy debt or damage ; in all such cases, the plsdntiff 
shall be entitled for his costs, to no more than one quiotcr 
part of the amount of the debt or damage so recovered. 
But now, by an additional act, March 11, 1808, the 
* '• jurisdiction of justices of the peace, in civil actions, is en- 

larged, and they may now try all civil actions, wherein the 
debt or damage does not exceed tiventy dollars^ except 
where the title to real estate comes in question. This last 
seft. 2. act also declares, that no action shall be sustained in any 

court of common pleas, where the damage demanded does 
not exceed twenty dollars, unless by appeal from a justice 
of the peace, saving such actions wherein the title to real 
estate is concerned ; and if, upon any action originally 
brought l)efore the court of common pleas, judgment 
shall be recovered for no more than twenty dollars^ debt or 
damage ; in all such cases, the plaintiff shall be entitled, 
for his costs, to no more than one quarter part of the debt 
or damage, so recovered. 

In cases of refilenuin^ if the action be brought to liberate 
M Stat T nc < Cattle that have been impounded for damages they may 
i789> aa9>seA-i. have committed, or to obtain a forfeiture for their going 
AOioD of replevin. *^ l^^ge, the action must be brought originally before a 

justice of the fieace. The statute has prescribed the form 
of the writ to be used in such case. 

But when any property shall be taken, distrained, or at- 
tached, which shall be claimed by a third person ; and the 
i789,^»ft p, ica! i*' person, thus claiming the same, shall think proper to 

replevy it ; and such property is of the value of more than 
four pounds, he must in such case, by statute of June 25, 
1789, bring his action immediately at the common pleas, in 
the county where the property is taken, distrained, or at- 
tached. The form of this writ is also prescribed by 

Ibid* 

Statute. 

But by a recent statute, Mar. 11, 1808, enlarging the 
i8o8 wft a!"* "* j^i^sdiction of justices of the peace, in civil actions, they 

may have cognizance of all civil actions, where the dama- 
ges demanded do not exceed twenty dollars. It is perhaps 
therefore necessary, that the property replevied should now 
exceed the value of twenty dollars, instead of four pounds> 
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in order to entitle the plaintiff to his action at the common 
pleas. 

A trustee pi*occss must be brought immediately to the Thistee proceM. 
common pleas : For of this process a justice of the peace 
has no jurisdiction : And if, in such action, the plaintifiP i795^aa9,8ed. i! ' 
should not recover a greater sum than twenty dollars 

I Mais T R. i c 

damages, he would, by the statute of Mar. 1 1, 1808, be en- 
titled to no more than one quarter as much in costs. 

As to the writ de komine refilegiando^ where the plaintiff 
stands committed by lawful authority for any crime, for **«$. st^. Feb. 19, 

1707* SCQ* I» 

•which he may not suffer death, the writ must be returned 
to the supreme judicial court : but, where the plaintiff is 
held without order of law, the writ must be returned to the 
common pleas. 

Suits, brought in the name of any probate judge, upon a suits on prob. bonds, 
probate bond of any kind, must be originally commenced 
in the supreme judicial court, held within and for the county ^j^-jj^a''^^' '^' 
unto which the said probate judges respectively belong. 

III. In what County actions must be brought. 
When the plaintiff and defendant both live within the 

Mass. Stat, oa, 30, 

commonwealth, all personal ot transitory actions must be i784.scA-«3. 
brought in the county where one of the parties lives ; t^h'tvc^lth?*^ 
otherwise the writ shall be abated, and the defendant allow- commonwealth. 
ed double costs. 

Where, however, the inhabitants of one county bring an 
action, in their corporate capacity, against an inhabitant of ****"•'*'• ^'^44- 
another county, the action must not be brought in the 
county where the plaintiffs reside. 

As where the inhabitants of the county of Lincoln 

x> . .. 1 , . /. . Inhabitants of Lln- 

brought an action agamst one Prmce, an mhabitant of the coin v. prince. 

p ^ , , - . . , , , » Mass. T. R. 544. 

county of Cumberland ; the action was brought at the 
common pleas in the county of Lincoln ; and the defendant 
filed a plea to the jurisdiction, on the ground that the 
judges of the court, and all the jurors, being inhabitants of 
the county of Lincoln, were directly interested in the event 
of the suit. To this plea there was a demurred and join- 
der ; but the plea prevailed, and the writ was abated. 

In local actions, where possession of land is to be recov- 
ered, or damages for an actual trespass, or for waste, 8cc. ^ *^* ^°"* *^^' 
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Local i&iaai. afr(;ctmg land, the plaintifT must sue in the county in wiiich 

tlie land lits. 

AajDiuoDpcn^iiit- ActioDB, groundrd on fimai itatuiei, are heal, and mutt 

be sued in the county in which the offence was committed. 

Ii is enacted by slatutei that in ali informations to be 

ma id*! t"a *' *^'''''*'^'^' ^"d in all actions and suits to be commenced, 
iigitinst any person or persons, on the behalf of any infar- 

iuiu^»"h°''oiK^"« ™'^'"' °'' on the behalf of the commonwealth and any in- 

me'countyf *" "" foi"nier, for or concerning any offcnceconimined ugainsi any 
penal stutule, (he offence shall be laid, and alleged to hatt 
been committed in the county, where such offence was in 
truth committed, and not elsewhere ; and if the defendant 

K iKpiuiedtoiiiire in any such information, action, or suit, pleadeih t tint he 
ing, or that he is not Ruiliy, and the plaintiff or 
informer, in such information, action, or suit, upon evidence 
to the jury that shall try such issue, shall not both pmv^^ 
the offence laid in the said information, action, or suit) aw^ 
thai the same offence was commillcd in that county, th^* 
issue shall be found for the defendant or defendants. 

The trustee process becomes local when there is a plu- 
rality of trustees, who all dwell in the same county. 

It is enacted, that when the trustees, named in tJie writ, 

^^ftS^y^'.if' do all dwell in one county, such writ shall be made return- 
able in the county where all the trustees dwell ; but when 
the trustees do not all dwell in one county, such writ may 
be made returnable in any county, in which any of the 
trustees dwell. 

Actions before juaticea o/ the peace must be brought in 

ijS »fl3,Ka''i"' *''^ county where the defendant dwells ; for the authority 
of this magistrate does not extend to the issuing writs into 

ttVh"i^^'""™ a foreign county. However, if the defendant, who lives 
in a foreign connty, be found in the county where the jus- 
tice resides, the writ may be served upon him there, and 
the service wilt be good. 

An action of debt, on a judgment rendered by any court 

i70C^aai,iea!i.' of record, or any justice of the peace of this commoo- 

AAuuH of diM. wc8l'''» "•y *>* brought in the same court, or before the 

g^aimtmidCTrdta aamc justice, where the record remains ; or in any court 
c^ record, or before any justice of the peace, holding pleas 
for the Goimty in which either of the parties to such judg- 
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ment, their executors, or administrators, shall dwell and 
reside, at the time of bringing such action, and proper to 
try the same. 

So also upon a judgment rendered and recorded by a 
court of record in any other of the United States, or by a ?;^'Ja^,aS^'^* 
court of record of the United States, an action of debt may 
be brought in any court of record of this commonwealth, jud^nfremfired *£ 
holden for the county in which either of the parties to such tcJsutci.**'*^*^"^' 
judgment, their executors, or administrators, shall dwell 
and reside ; or in which any valuable goods, credits, or 
estate of any debtor in such judgment, shall be found, at 
the time of bringing such action : Provided, such judg- 
ment shall be certified in the form, and to the effect, which 
is or shall be prescribed by any general law of the congress 
of the United States. 

Justifications by officers are sometimes local ; in which S b»c. Ahr. xo». 
case they must be sued where their justification is. Justificationa local. 

But in an action ag^ainst a sheriff for a misfeasance, when 
the action arises partly from matter of record^ and partly 3fJuw.T.^k.»3!*"^ 
ifrom matter in fiaia^ in different counties, the plaintiff may 
1>ring his action in either county, at his election. 

IV. At what time actions must be entered. 

By statute it is enacted, that no action shall be entered 
ml any court of common pleas> after the first day of the ^^ ^^^ .. 
sitting thereof. If, however, by any inevitable misfortune '78*»** 5. •cd.tf. 
or accident, the plaintiff shall be prevented from entering 
Us action upon the first day of the court's sitting, he may^ 
upon making the same appear to the court, enter his action 
It any time before judgment is given for costs to the de- 
fendant. 
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An action a^ account lies to compel the defendant to ren- 
der a just account to the plaintiff, or shew the court good 
cause to the contrary. 

1st. Of the persons by and againtt viliom this action 

2d, Of the pleadings. 
3d. Of the judgment. 

I. or the persons by and against wlnm this action 
will lie. 

An action of account may be brought against a bailiff 
or receiver ; and Ac is said to be a bailiff, who has the 
charge of lands, goods, or chattels, to make the beat benefit 
for the owner thereof ; such person, therefore, is account^ 
g; able for the profits, which he hath raised or made, deduct- 
ing his reasonable charges and expences. A receiver is 
one, who has received money or other things for the plaio- 
tiff, or to his use. 

So also may this action be brought by one partner in 
trade against his companion. 

Where one tenant in common receives more than his 
proportion of the profits, an action of account will lie 
against him by the other, and this by the statute of 4 Ann. 
c. 16, which has been adopted in this commonwealth ; for, 
at common law, no tenant in common was liable to account 
with his companion. 

So also, at common law, before the statute of Ann, one 
joinl'tenant might take all the profits, and his partner had 
no remedy against him, unless he actually appointed him 
*• bailiff, or receiver. But now an action of account will lay- 
by one joint-tenant against another. 
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This action, by the old common law, lay only against 
the parties themselves, and not their executors, except the 3 bi. com. 164. 
executors of merchants ; because matters of account rested 
solely within their own knowledge. But this defect, after 
many fruitless attempts in the English parliament, was at 
last remedied by the statute of 4 Ann. c. 16, which enacts, iBic.Abr. 17. 
that actions of account may be brought against the execu- 
tors and administrators of every guardian, bailiff, and re- 
ceiver, and by one joint-tenant, tenant in common, his 
executors and administrators, against the other, as bailiff, 
for receiving more than his share, and against their execu- 
tors and administrators. 

It appears by the above quoted statute, that an action of 
account will lay by, as well as against y executors of joint- 
tenants and tenants in common. 

So also may a residuary legatee have an action of account 
against an executor. 

By statute it is enacted, that any executor, being a resid- yi^^ g^^ ^^^ ^ 
uary legatee, may bring an action of account against his '784»«cft. 17. 
co-executor, or~ executors of the estate of the testator, in Aaion by redduary 
his or their hands, and may also sue for and. recover his utoSr*^** ***^" 
equal and proportionable part thereof ; and any other re- 
siduary legatee shall have like remedy against the executors* 

So also may one administrator have an action of account 
ag^ainst his co-administrator. 

By statute it is enacted, that where two or more have 
letters of administration granted them of any intestate es- lyB^t^ai^tea/g^* 
tate, and one or more of them take all or the greatest part Aatonbyoneadmin- 
of such estate, into his or their hands, and refuse to pay SJStainiSJS?. ^ 
the debts or funeral charges of such intestate, or refuse to 
account with the other administrators, then and in such 
case, it shall and may be lawful for such aggrieved admin- 
istrator to bring his action of account against the other 
administrator or administrators, and recover his propor- 
tionable share of such intestate's estate^ as shall belong or 
appertain to him. 

II. The pleadings. 

The general issue, in this action, is, ^ that the defendant see stor. Plead. 71. 
never was bailiff of the plaintiff ^^''-^-^v *< never was receivet i Sdw. Abr.4. 
of the piaintiffj &c." 

VOL. I. PART I. I 
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A " re/ca»r," and "Jully accoimicd," are usual pteas in 

isdw.ibr. ;. j„,. _. ^„j if (he party U onct chargeable and accountable, 

wmowhbT'.Smiii. he cannot plead in bar, except in the case of a " rttcane," 

Ore Sep. M' o,. •' /ui!,j accounted :" because a rr/ca«r, and having yu/fy 

accounted, are total extiticiions of the right of action, which 

the court is to judge of ; and, even in these two cases, ihcf 

must be pieuded specially, and cannot be given in evidence 

on the general issue. 

So aiso may surviving partner plead in hex, that he was 
not bailiff, but that his partner was nale bailiff. 

So also may defendant plead to part of the limci " that 
'^viii^iot?'' ^'' '"^ ""'* ^"^^ff" and to '1'^ residue " that he was not ;" or 
iHin. 301. that, for the residue, he fully accounted, 

souihcot y, Rwer When the plaintiff charges the defendant as receiver 

ai> T. Rsym. j7. ffQj„ 5„gj, J time to such a time, the defendant must an- 
iadw.4. awer the whole time precisely. 

If the defendant plead that he was never receiver, he 
!><''■ cannot give in evidence a bailment to deliver to another 

I Selw, 4- person, and that he has delivered accordingly ; for though 

this special matter prove, that he is not accountable, yet 
as, upon the delivery, he was accountable conditionally, 
(viz. if he did not deliver over,) the evidence does not sup- 
port the plea. 

In account against the defendant, as receiver by the 
hands of A, it is sufficient for the plaintiff to prove, that A 
directed the defendant to borrow of another to pay the 
plaintiff ; that the defendant borrowed accordingly ; and 
that A gave bond to the lender. 

The statute of limitations is a good plea in bar to this 
action. It is enacted, that all actions of account, other than 
such accounts as concern the trade of merchandize between 
merchant and merchant] their factors or servants, shall be 
commenced and sued within six years next after the cause 
of such actions ot suits, and not after. 

It is a rule of pleading in account, that a matter, which 

Puc, may and ought to be pleaded in bar, cannot afterwards be 

pleaded before the auditors ; the reason is, to avoid trouble 

and charge to the parties i nor can any thing be pleaded 

before them, contrary to that which has been pleaded be- 
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fore in bar, and which has been found by the verdict of a f^^if^' '• *^- ' 
jury. 

If defendant plead before the auditors any matter in dis- 
char^, which is denied by the ptaintiff, so that the parties *^' "■ '" "** 
are at issue, the auditors must certify the record to thciggi,, ^, 
court, who thereupon will award a -venire faciat to try it ; 
and if. on the trial, the plaintiff make default, he shall be 
nonsuited ; but notwithstanding the nonsuit, he may bring a 
tcire/aciat upon the first judgmcDt. 

III. Of the judgment. 

In this action, if the plaintiff succeeds, there are two 
judgments ; the first is, " that defendant do account before 
auditors appointed by the court j" and when such account 
is Rnished, then the second judgment is, " that be do pay 
the plaintiff so much as he is found in arrear." 

It is essential, that lhe^«f judgment should be entered ; 
for where the defendant pleaded, that he had fully account- SXrtS^'KSW. 
ed, and issue bdng jraned thereon, the jury found for the ^^'' 
plaintiff, and assessed damages and costs, and judgment"^*''' 
was entered accordingly, and execution taken out ; the 
court, on motion, set aside the judgment, and execution, 
observing that the judgment was wrong ; for it ought to 
have been only a judgment to account. And they com- 
pared the inegularity, in this case, to the irregulaiity of 
aigning^na/ judgment before interlocutory judgment. > 

A writ of error lies upon the Ian judgment only ; but 
although it be found erroneous, and reversed, the first ■■ Rcp.40. 
judgment shall stand in force ; for the two judgments are "Ww.j. 
distinct and perfect. 

By statute it is enacted, that, upon a judgment render- 
ed in any court of common pleas, that the defendant thall mw. ttit. fa. 17, 

- I ,.. . ■ „ ij8*,iai,tea.i. 

aeeount, it shall be m the power of the party, BEcamst whom 

r J ' D Appcillk* JVon tte 

such judgment shall hereafter be given, to appeal there- Bw JwipBe«it,-*fr 
from, if such party shall think proper, before the same <^»''«""- 
court proceed to the appointment of auditors ; and, in case BotittiMniHiao 
no appeal shall be made from the first judgment that the ^J^. .?'.3 
defendant shall account, an appeal from the final judgment, SiStSii'St'e^S 
after tbe cause has been before auditors, shall not entitle St te^""^ 
the original defendant to try the issue of 6ai/ijf or not bat- SelSrStw'crartT* 



iiaa no appeal been 
The statute furt 
Mass. Stat. Feb. 17, against whom judgi 

I78d,aa a,sea.2. . i_ n 

county shall unreason 
Proce^taek in caie time and place assigi 

the dcfeooftiit hm* • . .. «» 
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TITLE Vn. 



ADULTERY. 



ADULTERY is the Crime of incontinence between persons, 
one or both of whom are married. This offence is there- 
fore distinguishable into two species — 1. Single adultery ; 
and, 2. Double adultery. If one only of the offenders be 
married, it then comes under the first name ; but if both be 
married, it then comes under the last name. 

1st. Of adultery, considered as a cnWna/ offence. ; and 
its punishment by statute, 

2d. The ground of the action of adultery. 
3d. Of the pleadings in such action. 
4th. Of the evidence in such action. 
5th. Of the damages. 
6th. Of the costs. 

I. Of adultery, considered as a criminal offence ; and 
its punishment by statute. 

In England, the temporal courts take no notice of this 
offence, otherwise than as a civil injury. In a criminal 4*** ^®"*'^^* 
view, adultery is there considered as affecting religion, 
rather than society ; and, for that reason, is left tQ the 
coercion of the spiritual tribunal. The elegant author of ibid. 
the Commentaries complains of the great tenderness and 
lenity with which this, and other offences of the same class, 
are treated in his country, by the canon law, upon which 
the ecclesiastical magistrate proceeds. And this extreme 
mildness he ascribes to the constrained celibacy of its first 
compilers. 

But, in this state, this offence is considered injurious, 
not only to religion, and the happiness and honour of indi- 
viduals) but ^so to society, and is therefore punished as such . 
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By statute is is enacted, that if any man or woman shnll 
iTBi.Ka.'i'*''' ''' coi"tnit adultery, and be thereof convicted, every person ' 

so convicted shall be set upon the gallows, with a rope 
Wry br'rtuuie, "" about his or her neck, and the other end of it cast over the 
gallows, for the space of one hour ; be publicly whipped, 
not exceeding thirty-nine stripes ; be imprisoned or fined, 
and bound to the good behaviour ; all, or any of these puti' 
isbmcntS) according to the aggravation of the ofFcncc. i 

II. The ground of the action of adultery. 

The ground of this action is the injury done to the lius- 
band, by alienating the aflections of his wife, destroying the 
comforts arising from ber company, and thai of her child- 
ren, and imposing on him a spurious issue. 

If it can he proved, that the husband consented lOi or 
DttiwrtT^v. Gunning. p,,n-i([ej means for, the adulterous intercourse of his wife, I 
iseiw.io. with the defendant, the ground of the action is removedt ( 

and the defendant will be entitled to a verdict ; for volenti 
"""Ji' '">'-'■«■ 
So if the husband after marriage, transgresses all those 
tiSS^^bf^vjtSt rules of conduct, which decency requires, and affection de- 
mands from him, and in an open, notorious, and undisguis- 
ed manner, carries on a criminal cori-espondencc witb other 
women, he cannot maintain this action.* 

So if the wife be suffered to live as a prostitute, with the 
miL.H.p.ij. privity of the husband, and the defendant has thereby been 

■ seiw. II. drawn in to commit the act, of which the husband com- 

plains, the action cannot be maintained. 

But if the husband has not proceeded thus far, yet if he 
4T.K. ail. ' has been guilty of negligence or inattention to the beha- 

■ 8dw. II. viour and conduct of his wife with the defendant, not a- 

mounting to a consent ; such circumstance, though it will 

not bar the action, will go in mitigation of damages. 
jT. a jj) In general, no action for crim. con. can be brought, for 

any act of adultery, after a separation between husband 

and wife. 
w«don ». ■nmbreii. As where, in an action for adultery with the plaintiff's 
iteL<r.'iif'' wi'^i it appeared, that the plaintilFand his wife had agreed 

• See the case ofBromleyT. Wallace, 4Esp.Rep. 237, where it ■■ 
lild down, by lord Alvanley, that such cmtduct goes oaly to tlifc 

daiaagei, and not to the action. 
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to live separately ; the plaintiff proved several acts of adul- 
tery, committed by the defendant, after the separation of 
the plaintiff and his wife, but there was not any direct proof 
of adultery before the separation. Lord Kenyon, Ch. J., 
being of opinion, that the gist of the action was the loss of 
the comfort and society of the wife, which was alleged in 
the declaration in the usual manner, but was not supported 
by the evidence, nonsuited the plaintiff. On a motion for 
a new trial, the court concurred in opinion with the chief 
justice. 

But, in a recent case, where the husband and wife had 

_ . , , n . . , 11 chambcTi v. Caul- 

entered mto a deed of separation, with trustees, and the field, 6 Easfi Rep. 

wife was living separate from her husband, though not in 
pursuance of the terms of the deed, at the time of the 
adulterous intercourse ; it was decided, that this action 
would lie ; for this was not such a separation as the hus- 
band consented to by the deed, and therefore the husband 
had not given up all claim to the comfort, society, and as- 
sistance of his wife. 

III. Of the pleadings, in such action. 

The declaration in this case states the offence, by making ^ - ,jj . 
an assault on the wife. Sec. 

The general issue in this action is, not guilty. 

The statute of limitations is also a good plea ; in which 
the plaintiff must allege, " that he is not gtdlty within six iTsJ'.sca/i. ' • '^* 
years ;" for although, in actions of assault, the time of lim- i Esp. Dig. 434. 
itation is three years, yet the gist of this action is the crim- 
inal conversation ; it being declared on, as casey for the 
criminal conversation. 

This action is therefore brought in the name of the 

° ^ Macfadzenv.Olivant, 

husband only ; because the gist of the action is not the * ^"**« ^^p- 388. 
assault on the person of the wife, but the injury sustained ' ^^^' '• 
by the husband, in consequence of the adultery. 

IV. Of the evidence in such action. 

Plaintiff must bring proof of the actual solemnization of 
a marriage) nothing shall supply its place ; cohabitation or i Esp,D!g.43o. 
reputation are not sufficient, nor any collateral proof 
whatever. 
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As where plfuntiff, in ihb case, proved articles ma(ie= 

tonn-!. MHkr, after iTiarriaEC with his wife, for tiie sciiling of the wife's^ 
estuie, with the privity of the relations on both ades ^^ 

iE.p.DiE.4jo, and also proved cohabitation, immci and reputation; hc^ 
proved furtnerj that the defendant had confessed that be 
had cummiLtcd adultery with the plaintifl"b wife, which, it 
wa^ contended, was &n admission of the marriage ; but the 
pbintitf was nonsuited for want of proof of a. maxt'tag,^ In 
fact. 

auiUN.p. 1-. Tile tnariiagc may be prored, either by a copy of the 

I Eip.niB.4!i record of such marriage, or by the testimony of onewbo 
waf, pi'ciicnt at the ceremony. 

It is sufficient, if the plaintiEFbe of any religious sect, to 
prove a marriage according to the rites atid ceremonies ot 

ijB«, ita.S. ' that sect ; as Jews, Quakers, Sec, 

The confession of the wife will be no proof against the 
. dcfcodLint, but a discourse between her and the defendant 

lEni Die 411 ™'*^ ^^ proved. So letters wntten to her by the defendant 
may be read as evidence against him, though her letters 
to him will be no evidence for him. 

In a recent case, where the plaintifF and his wife were 

4'&prKi:p.'39^*' servants, and necessarily living apart in different &niilies, 

I sdw. 17. Lard Kenyon, Ch. J., was of opinion, that letters written by 

the wife to the husband, before any suspicion of the adul- 
tery, might be read as evidence of the connubial affection 
whicli subsisted between the plaintiff and his wife, observ- 
ing at the same time, that, before he admitted the letters 
to be read, he should require strict proof when, and un- 
der what circumstances, they were written, in order to 
shew that, at the time, there was not any suspidon of mb- 
conduct in the wife. 

V. Of the damages. 

The injury, in the case of adultery, being great, the 

circuiMiiDcei in >g- damages are generally considerable; but they depend 
giiu) ono ag upon circumstances, that is, they are increased or dimin- 
Ball. M. F. 1;. ishcd fron) the con^deration of the rank and qualhy of the 

I Eip-iHc. 431. plaintiff ; so, from the peculiar turpitude of the case, as if 
the defendant was the friend, relation, or dependant of the 
plaintiff ; so, if it appeared that the plaintiff and his wife 
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lived happily before that transaction and acquaintance with 
the defendant ; so, that the wife had always borne a good 
character till then ;, so, that there was a settlement and 
provisioii for the children of the marriage : All these cir- 
cumstances go in aggravation of the damages, in which, 
miaortbc drcumstances and property of the defendant are 
always considered. 

On the other hand, many circumstances go in extenua- circumstancesinmit- 
tion of the oifence, and mitigation of damages : Such as 
the plaintiff's ill usaee or unkind treatment of his wife, of 

. . . .- iSdw.Abr. i8. 

his intolerable ill temper, of his having turned his wife out 
of his house, and refused to maintain her. Sec. previously 4T.R. egy. 
t<4 the adulterous intercourse ; gross negligence, or inat- 
tention of the plaintiff to his wife's conduct, with respect 
to the defendant ; the wanton manners of the wife, or first Gardiner v. jadis, 
advances made by her to the defendant ; a prior elopement sittin«/ ^»^o*«*on 
of the wife, and criminal correspondence with another per- 
son, or having had a bastard before marriage ; letters 
written by the wife to the defendant before his connexion * ^p- Rep. 56a. 
with her, soliciting a criminal intercourse, Sec. But the 
defendant will not be permitted to prove acts of misconduct « sdw. 18. 
of the wife, subsequent to the commission of the act com- 
plained of in the action. 

It has been supposed, that, in this action, a new trial 
cannot be granted for excessive damages ; but in the case ^ 
of Chambers v. Caulfield, 6 East's Rep. 256, Lord Ellen- 
borough, Ch. J., in delivering the opinion of the court, said, 
that if it appeared to them from the amount of the damages 
given, as compared with the facts of the case laid before 
the jury, that the jury must have acted under the influence, 
either of undue motives, or some gross error or miscon- 
ception on the subject, they should think it their duty to 
submit the question to the consideration of a second jury. 

VI. Of the costs. 

By statute it is enacted, that no action shall be sustained 

Mast« Stat. March 1 1, 

in any court of common pleas, where the damage demand- *8o8, sea,*, 
ed does not exceed twenty dollars, unless by appeal from 

VOL. I. FART I. J 
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a Justice of the peace, saving such actions wherein the titk 
to real estate is concerneil ; and W, upon any 
nally bi'ought before the court of cominon pleas, judgment. 
shall be recovered for no more than twenty dollars, debt at 
damage i in all such casea, the plaintiff shall be entitled^ 
for his costs, to no more than one quarter part of the4ebt 
or damage so recovered. 
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ADVANCEMENT. 



Bt Statute it is enacted) that any deed of lands or tene- 
ments, made for love and aifection, or where any personal i784,aa3,seaf7.^ 
estate delivered a child shall be charged, in writing, by the 
intestate, or by his order, or a memorandum made thereof^ 
or delivered expressly for that purpose, before two wit- 
nesses, who were bid to take notice thereof ; the same 
shall be deemed and taken, an advancement to such child 
or children, to the value of such lands, tenements, or per- 
sonal estate. 

In the case of Scott, and others, v. Scott, which was an 
appeal from a decree of the judge of probate, the appellants ?mm?t.r^«?^ - 
claimed to have the value of a piece of land, conveyed from 
the ancestor to his son, considered in the apportionment 
of the ancestor's estate, as an advancement by him to his 
son ; because his deed appeared to have been made for 
the consideration of love and affection. And the appellants 
grounded their claim on the provision in the statute above 
quoted. But it appearing that the deed, besides the con- 
sideration of iove and affection^ expressed the further con- 
sideration of Jive ahillingsy the court held, that said further 
consideration of five shillings was of sufficient value to 
remove all presumption of an advancement in this case^ 
and the decree was consequently affirmed. 

And now, by a subsequent act, it is provided, that all 

MsuSi Suir* Mar. i^i 

gifts or grants, made by the intestate, to any child or i8«tf,aAi,«tft,3. 

grand-child, of any estate real or personal, in advancement 

of the portion of such child or grand-child, and which shall 

be expressed in such gift or grant, or otherwise charged 

by the intestate in writing, or acknowledged in writing, by 

the child or grand-child, as made for such advancement ; 

such estate, real or personal, shall be taken and estimated 
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in the distribution anil partition of the intestate's real and j 
personal estate, as part of the same ; and the estate, sO'j 
advanced) shall be taken by such child or grand -child i to-^ 
wards his share of the inteitate's estate. And the valu^J 
at which such estate shall be so taken, shall be the same i 
as above expressed, or charged by the intestate, or acknowl- 
edged by the child or grand-child, if any value be so eX' 
pressed, charged, or acknowledged ; otherwise, at the value 
thereof, when given. 

To make a gift operate as an advancement, the statute I 
of 1806, above quoted, makes it necessary either, I. that It 
be so espressed in suph gift ; or, 2. that it l>c so chargefi 
by the intestate in writing ; or, 3. that it be so acknowledge-' 
ed in writing by the child, whose interest will be thereby 
so materially affected. 
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ALIEN. 

An alien is one born without the limits of the United 
States^ and owing allegiance to a foreign country. Aliens 
are distinguished into alien friends and alien enemies. An 
• alien friend is one whose country is at fieace wit|} us : An 
alien enemy is one whose country is at voar with us. 

1 St. Of the nature of allegiance. 

2d. • Who are aliens. 

Sd. Of the incapacities of aliens. 

4th. Of naturalization. 

I. Of the nature of allegiance. 

Allegiance is the tie or ligamen which binds the citizen 

° I Bi. Com. 366. 

to the state, in return for that protection which he receives 
from the government of that state. 

Allegiance is either express or implied. Express alle- 
giance is where a subject of the state has taken that oath iwd. 368. 
of fidelity to the government, which is prescribed by law. 
This constitutes a public declaration of allegiance to gov- 
ernment, and is a confirmation of natural duty. This 
express allegiance, derived to us from the oath of fealty, ,8wif.8ystL.c,i63. 
adopted in the feudal system, is materially varied from it, 
and, instead of being a badge of slavery and vassalage, is an 
honourable acknowledgment of subjection to legal govern- 
ment. 

But, .besides these express engagements, the law also 
holds that there is an implied, original, and virtual alle- '**'^""'^^^ 
gianc^ owing from every citizen to his country, antece- 
dently to any express promise, and although the citizen 
never swore any faith or allegiance in form. The formal 
profession of allegiance is therefore nothing more than a 
declaration, in words, of what was before implied in law : 



ALIEN. 

Which occuiona Sir Edward Coke to remark, Ihal " all 
subjects ure cquiillir bound to their allegiance, ub if tbcf 
had taken the oath ; because it is wiiiten bjr the finger of 
the Uw in tlieir hearts, and the taking of the corporal oath 
13 but un oiitward declaration of the sume." The sanctkn 
of an o^ih> it is true, in cdse of violation of duty, makes the 
guilt still more accumuluted, by superadding perjury la 
treason ; but it does not increase the civil obligation of 
fidelity to government. It only strengthens the «cwi tic, 
by uniting it with that of religion. 

Allegiance, both express and implied, is again distin- 
guished into two sorts, or species ; the one natural, the 
other locqi : the former being also fierfieluat, the latter — 
Umfiarari/. 

Natural alle^ance is such as is due from all men to 
their native country ; for, immediately upon their birth* 
they are under the protection of government ; at a time 
too, when (durin;; their infancy) they are incapable of pro- 
tectbg themselves. Natural allegiance is therefore a debt 
of gratitude, which cannot be forfeited, cancelled, or alter- 
ed, by any change of time, place, or circumstances. It is 
therefore a settled doctiinc, that, let a man remove himself 
into whatever country he pleases, he continues to owe alle- 
^ance to his native' country, and is punishable fijr high 
treason for joining its enemies, and levying war upon it.' 

Local allegiance Is such as is due from an alien, or stran- 
ger born, for so long time as he continues within the 
state or country, and receives the protection of the govern- 
ment thereof: And it ceases the instant such stranger 
transfers himself from this country to another. 

Natural allegiance is therefore perpetual, whereas local 
allegiance is temporary, only : And for this reason, evi- 
dently founded on the nature of government ; that alle- 
^ance is a debt due from the citizen, upon an implied con- 
tract >rith the government, that so long as the one alTords 

* See the remvks of Judge Tucker, in which this doctrine is 
Cftlled in question, so far as it respects the United States. Tuck. 
Black, vol. i. p. I.note K append. Sea also Remarks, Critical 
and M11CEI.I.ANK011S, on Blackitone's Commentaries, by Junes 
Sedfwick, ohqt. 12, p. 3S9. 
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protection^ so long the other will demean himself faithfully* 

As therefore the government is always under a constant 

tie to protect the native citizen, at all times, and in all 

countries, for this reason the allegiance, due from him, is 

equally universal and permanent. But, on the other hand, , bl com* 370. 

as our government affords its protection to an alien, only 

during his residence here, the allegiance of an alien is 

therefore confined to the duration of such his residence. 

II. Who are aliens. 

We have already defined an alien to be one bom without 
the limits of the United States, and owing allegiance to a 
foreign country. To a precise understanding of this part 
of our subject, a variety of considerations are necessary ; 
and the definition, which we have given of an alien, must 
be understood with some restrictions.* 

Thus, the children of ambassadors bom abroad were 
always held to be natural subjects. It may likewise be ibid. 373. 
useful here to notice an English statute 7 Ann. cap. 5. sect. 
3, which enacts, that the children of all natural bom subjects, 
born out of the ligeance of her majesty,' her heirs, and * 
successors, shall be deemed, judged, and taken to be natu- 
ral bom subjects, to all intents, constructions, and purposes 
whatsoever. 

In regard to this subject, there are many useful princi-* 
I^es, which grew out of American independence, and the 
treaty of peace with Great-Britain. 

Thus, in the heat of our revolutionary conflict, our legis- 
lature enacted a statute, entitled, " jin act for confiacating 
the estates of certain fiersonsy commonly called absentees** 

The first section of this statute enacts, that every inhab- 
itant and member of the late province, now state of Massa- ^Jn77?,a^i.8cl£?I 
chusetts-Bay, or of any other of the late provinces or colo- 
nies, now United States of America, who, since the 1 9th 

of April, 1775, had levied war, or conspired to levy war ISftitSJuSJl *^ *^^ 
against the government and people of any of the said colo- new Ed. v.V. 
nies or provinces, or United States \ or who hath adhered 

* See Tucker's Black9tone, vol. i. part 3, append, note L. 
page 98. 
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Id ihc said king of Great-Bnuin, his fleet, or Brmies, ene- 
mies of Ihe said provinccB or colonics, or United States ; 
or hath given to tliem aid or comlbi't ( or who, since the said 
19th of April, 1773, hath withdrawn, without the permis- 
sion of the legislative or executive authority of this or some 
other of the said United States, from any of the said pro¥- 
inces or colonies, or United States, into parts or places 
under the acknowledged authority and dominion of the 
said king of Great-Britain, or into any parts oi- places within 
the limits of any of the said provinces, colonits, or United 
States ; being in the actual poBsession, and under the power 
of the fleets or armies of the said king ; or who, before the 
said 19th of April, ITTs, and after the arrival of Thomas 
Ga^, esq. (late commander in chief of all his Britannic 
Majesty's forces in North-America) at Boston, the metro- 
polis of this state: fli^ withdraw from their usual places of 
habit[ition, within this state, into the said town of Boston^ 
with an intention to seek and obtain the protcctiorfHtf ^ 
said Thomas Gage, and of the said forces, then and there 
being under his command ; and who hath died in any of 
the said parts or places, or hath not returned into some one 
of the said United States, and been received as a subject 
thereof, and, if required, taken an oath of allegiance to such 
states ; shall be held, taken, deemed, and adjudged to have 
freely renounced all civil and political relation to each and 
every of the said United States, and be conudercd as an 

The second section declares the property of such per- 
son to escheat and enure to the government. 

The third section provides process, in the nature of an 
inquest of office, in order to recover the property. 

It has been decided, that this statute cannot operate, 
'^ ' 1^80 facto, to disfranchise a citizen, and make him an alien ; 
>r tiie but that, to produce such effect, a trial and conviction must 
have been had under it. 

As where one Kilham brought an action against one 

'lA*'' ^"'^ ^^^ "'■' selectmen of the town of Salem, for refusing 

his vote at a meeting for the choice of representatives. 

The ground of defence was, that plaintiff was an alien ; and 

the absentee act, above quoted, was produced aguDst him. 
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But the court held, that the act ought not to avail against 
Kiiham, because it was Xifoi proved at the trial, that he was, 
at any time, prosecuted and convicted, upon the said 
act, for any crime or offence by him committed against the 

same. 

Neitlier does our law deem any native inhabitant of this 
state an alien, who, after the commencement of the revolu- fMwfT.^iM: 
tionary war, left this country, and resided in the territories 
of the enemy .; provided, he returned to the United States, 
and took up a permanent residence therein, antecedent to 
the treaty of fieace. 

Foir the definitive treaty established, in a legal sense, the 
distinct sovereignty of the United States, and their separa- sameeaic. 

Per ScwaII T 

tion from the other dominions of the king of Great-Dritaiiv 

Hia Britannic majesty thereby acknowledged the United constradion of the 

^... \ . *^ty <rf peace with 

ptates, formerly the British cc^omes, to be tree, sovereign, 9* b* 
^and Indepei^ent ; and relinquished all claims to the govr 
emment, and proprietory and territorial rights of the same ; 
and the peace, thereby established, was decls^red to be be- 
tween the citizens of the one, and the subjects of the 
other. This relinquishment, on the part of Great-Qritaini 
and the acceptance of it, on the part of the people of the 
United States, determined their respective claims of alle? 
giance and citizenship. By this compact and event, those 
natives of the British dominions, who were then settled 
within, and under the protection of the United States, not 
being excluded or disqualified, nominally or judicially, by 
the effect of any special statute or regulation, within any 
state, became citizens of the United States, and aliens to 
their former sovereign ; while those who continued settled 
within the territories of their former sovereign, and under 
his protection, adhering to their former allegiance, are, by 
the same compact, aliens from the new sovereignty recog- 
nized by the treaty. 

Therefore, where a native of Massachusetts left this 
country, after the commencement of hostilities with Great- Palmer & ux. v. 

* . Downer, 

Britain, m 1775, and continued with the British until after ^ ^*^' ^' k> i79« 

the treaty of peace, it was decided, that such person was an 

fklien. 
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111. Ufthe incapacities of aliens. 

An alien cannot derive a title to real estalCi either bjr 
inlicriiance or purchase ; because it would be the wildest 

ipollc}', in any country, to suffer strangers to hold, within 
its territory) a property more pernmnent than the alle- 
giance which they owe to it. Allegiance and proleclion 
are correlatives : Inasmuch, therefore, as an alien owes 
only d local and temporary allegiance here, the law givcc 
both liis person and property a protection, only cammen- 
surale with that allegiance. 

Notwithstanding, however, this general principle, an 
alien may purchase lands, even in fee simple, but he cannot 
hold them after office found, for that moment they become 
vested in the commonwealth : But brfort office found, he 
may hold Ihem against all, except the commonwealth." 

Tlierefbre, where one O'Netl, an alien, conveyed a cer- 
tain tract of land to one SheafTe) in fee and in mor^g^ 



* The Compiler whs favoured with the following valuable note, 
by \ gentleman of professional eminence, in the county lA 

Worcester. 

In the action Mmre i3 at. v. Patch, tried «t the BUpreine judicid 
court, Worcester, April term, 1808 i Judge Sedgwick declared 
the opinion of the vihale court, on a question, which had been sub- 
mitted at a previous term, Tlie cause hid been ar^ed at Boston, 
on a statement of facts, which was afterwards discharged, on ac- 
count of the omission of a material fact, and it was now decided by 
a jury. The court had, however, made up tlieir opinion, on the 
principal question of law, involved in the case, and it was accord- 
ingly pronounced by Judge Sedgwick on the trial. 

The demandants had brought an action to recover seizin and pos- 
sesaion of a tract of land in Worcester, declaring on the seizin of 
David Moore, their ancestor, and a disseizin by the defendant. 
David Moore had entered upon the land, under a deed from James 
Putnam, esquire, an absentee, who had left the country during the 
war, and ever afterwards resided within the British dominions, snd 
was therefore an alien. After the treaty of peace, he had com- 
menced an action against Patch, the defendant, as executor of the 
last will of one Nathaniel Adams, to recover a debt which bad 
been contracted, by Adams, before the viar. Judgment waa ren- 
dered, by default, in favour of Putnam, against the goods and estate 
of Adams, in the hands and posaeaslan of Patch, his executor ) 
n was extended upon the land in dispute. Patch ne- 
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Sheaffe brought an action for the recovery of the land, and 
the defendant pleaded alienage of O'Neil in bar of the ac- 
tion : To this plea there was a general demurrer, upon 
"Which the court were unanimously of opinion, that the plea 
in bar was bad.f 

But though an alien cannot hold real estate, yet, if he be 
an alien friend^ he may hold personal estate. Such one ' ^' 



glected to redeem ; afterwards accepted a parol lease from the 
attorney of Putnam, and agreed to pay rent. At the expiration of 
the term, he refused to quit the premises, and having obtained a 
quit-claim from the heirs of ,Adams, had ever since remained in 
possession. During the continuance of the lease, Putnam convey- 
ed, by quit-claim, to David Moore, the ancestor of the demandants, 
who now brought their action for the recovery of the land. 

The principal question, arising in the trial, was, whether a Brit- 
ish subject could take land within the commonwealth, by execu- 
tion, in satisfaction of a debt, contracted before the tre&ty of peace ; 
.and, being so seized, could convey, by deed, an absolute titie to a 
dtizen of the commonwealth. This question was decided in the 
affirmative, as was understood, by the urumimout opinion of the 
court. The fourth article of the definitive treaty of peace having 
provided, *< that creditors, on either side, should meet with no 
lawful impediment to the recovery of the full value, in sterling 
money, of all bona fide debts, heretofore contracted," it was deter- 
mined, that9 to give complete effect to this provision, it was neces* 
sary, a British creditor should be put on the same footing (as re- 
spects the means of recovering judgment and payment of his debts) 
with the citizens of the commonwealth ; and might, therefore, ex- 
tend his execution on the land of his debtor, in satisfaction of a 
judgment for a bona fide debt, contracted before the peace. Under 
this <Urection of the court, a verdict was given in favour of the 
demandants. 

t By 9th art of tiie treaty of Amity, Commerce, and Navig^ti<Hi, 
with Great-Britain, it is agreed, that British subjects, who now hold 
lands in territories of the United States, and American citizens, 
who now hold lands in the dominions of his Majesty, shall contin- 
ue to hold them according to the nature and tenure of their respec- 
tive estates and tities therein ; and may grant, sell, or devise the 
same to whom they please, in like manner as if they were natives, 
«nd that neither they, nor their heirs, or asnigns, shall, so far as 
may respect the said lands, and the leg^ remedies incident thereto, 
be tegirded as aliens. 
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1 may aho bring and defericl jwrsonal actions ; and may 
come ill under our statute of distribuliona, and lake hifc- 
(iividendof the intestate's personal estate. 

So also, though an aHen cannot inherit real estate, yet a_ 
natural bom citizen may make tiis title, by descent, through 
an alien ancestor ; and this by virtue of an English statute^ 
1 1 & 1 2 W. in. cap. 6, which has been adopted in this state. 

This statute provides, that all persons, being natural born 
subjects of the king, may inherit and make their titles by 
descent, from any of their ancestors, lineal or collateral, 
although their father, mother, or other ancestor, by, from, 
through, or under whoni they derive their pedigrees, were 
boin out of the king's allegiance, as fully as if such father, 
mother, or other ancestor, had been naturalized, or natural 
bom subjects. 

An alien nwrny cannot generally bring even a flertonat 
ar.tion. This nile, howcTer, must be understood reatric- 
tivcly ; for if an alien enemy comes hither under safe con- 
duct, he may maintain a personal action. 

So also, if an alien friend comes hither in time of peace, 
and lives here, under Jtrotectio'i, and a war, afterwards hap- 
pens between the two nations, be may maintain an action ; 
for suing is but a consequential right of protection. 

IV. Of naturalization. 

It is provided by the constitution of the United States, 
that congress shall have power to establish an uniform rule 
of naturalization throughout the United States.* 

In pursuance of this authority, congress have enacted 
[. two statutes on this subject, both of which are in force. 
One of these statutes was passed April 14, 1803, and re- 
peals all former laws on that subject ; the other is a sup- 
plcTuentary act, and was passed March 36, 1804. Both 
of these statutes may be seen at large, by referring to the 
appendix. 



* See Tucker's Bkckitone, vol. i 
Ibid. Append. Note L. page 98. 



part 3, page 374. Nots 12. 
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APPEAL. 



Ak appeal is the removal of a cause fHp an inferior, to cunDj^ 
a superior court. 

1st. In what cases an appeal doea^ and in what cases it 
does noty lie. 

2d. The previous conditions necessary to be performed 
by the appellant, in order to entitle him to an appeal. 

3d. At what time an appeal must be entered. 

4th. The effect of an appeal. 

I. In what cases an appeal does^ and in what cases it 
does notj lie. 

1. Ail appeal lies from a deci'ee of the ludee of probate 

. ,. . , , . , . . **«•• 8**^ Mar. ii, 

to the supreme judicial court, which is the supreme court 1784**^ 4* sea. 4. 
of probate. By statute it is declared, that any person, 
aggrieved at any order, sentence, decree, or denial of any 
judge of probate, in any county within this commonwealth, 
may appeal therefrom to the supreme court of probate. 

2. Generally, an appeal lies from the judgment of a m;us. stat. Mar. n, 

, , _ I784»*w SfS^a. 6. 

justice of the peace, to the common pleas ; and from a stat t 1 1 

judgment of the common pleas, to the supreme court. «78a, aa5,ic«.a. 
But, to this rule, there are exceptions : Thus, 

1 . An appeal from a justice of the peace does n©t lie, »gM. ^t. mm. a, 

Io09| act S% SCCXa Iw» 

for either party, in a prosecution on the militia acts. 

2. Neither does an appeal lie from the justices, in the Maw, stat, junc 30, 

, J » 1784, aa I, sea. 3. 

process of forcible entry and detainer, 

3. No appeal lies from the common pleas, for either u^g. gt^t. m,,. 15, 
party, in a prosecution on the act "/or the maintenance of '^' *****' 
bastard children** 

/. No appeal lies from a judEinent of the common 

JO ^ ^ vUm, Stat. ICar. 3. 

pleas, rendered on the report of referees, where it is 179^ aa 3, 
agreed, that the report shall be final. 
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S. No appeal lies from the judgment of the comtnoQ 
!toj;^fs,lia'. f. P'^"' '" ^"X '^''°" foun'icd on simple contract, wherein it 
shall appear, that the demand of the plaintiff does not ex- 
cucAJifitj dollars : And furthermore, by statute, whenever, 
in any action founded on simple contract, the plaintlET shall 
demand more than.^y dollars, and shall not, by the judg- 
ment of the supreme judicial court, on the appeal thereof, 
recover a larger sum than fifty dollars, the defendant shall 
recover his legal costs arising in such action, after the 
appeal thereof, unless such appeal was made by the defend- 
ant ; in which case, the plaintiff shall be entitled to and 
recover double costs, after the making such appeal, 
■bid. 6. No appeal lies from a judgment rendered on default, 

la 3, kS. 6. ' " either by the conimon pleas, or a justice of the peace. 

7. But if a verdict be rendered by the court of com- 
aHw. T. a. i4>. mon pleas, and judg'ment be arrested, an appeal will never- 
theless lie i for otherwise, the common picas might oust 
the supreme court of its appellate jurisdiction. 

8. By the fiftetiith article of llic bill of rights, it is de- 
Tiw right of apFeii clared, that in all controversies concerning property, and 

ktedta rnmuiil- . ,. . , o r r i> 

nte. in all suits between two or more persons, except m cases 

in which it has heretofore been otherwise used and prac- 
tised, the parties have a right to a trial by jury ; and this 
method of procedure shall be held sacred, unless, in causes 
arising on the high seas, and such as relate to mariners' 
wages, the legislature shall hereafter find it necessary to 
alter it. 

From the provision, contained in the above article of the 
bill of rights, some have imagined, that, should the legis' 

HMnfort V. Hill. lature give original and exclusive jurisdiction to a justice 
of the peace, in any case where the party has a right to a 
trial by jury, an appeal might nevertheless be sustained bjr 
the common pleas, because a justice has no power to sum- 
mon a jury: But it is now settled, that in such case, an 
appeal would not lie, because the common pleas derives its 
appellate jurtsdiclion from statute ; the constitution not 
^ving the right of appeal in any case. 

9. An uncle and next friend of a non eomfioi cannot, as 
i1^^. R.^iS'''' such, sustain an appeal from the probate court against the 

. guardian, without shewing himself to be heir or creditor ; 



APPEAL. 13 

for, mthout dewing this, it does not appear that he is 
aggrieved by the decree appealed from 2 And the office of 
guardian to a non compos i& a very irksome one, anjd ought 
not to be made more so by vexatious appeals,. 

II. The previous conditions necessary to be performed 
by the appellant, in order to entitle him to an appeal. 

If an appeal be claimed from the common pleas, it must 
be done before the expiration of the term at which judg- ^uSSt^d^JS; 
ment is rendered ; and if from a justice of the peace, it must 
be claimed before the court has completed its business, and 
before the adverse party has departed therefrom. 

To entitle the party to an appeal, there must be an issue Ma*, sut. Mar. u, 
tenaerea and jomed m the action : For an appeal does not „ „ .. 

,.-..•' *^*^ Mass, Stat. Mar. 9, 

lie trom a judgment rendered on default. 1804. aa «». •««. s. 

It however, a default or nonsuit be occa»oned by acci- y^^ g^^ .^^ ^g^ 
dent, mistake, or any unforeseen cause, or any appeal be i788,aa7,icc.a&3. 
prevented or lost tathe hindrance or subversion of justice, fy^.Ja Jj/jSa, ^'f* 
the aggrieved party may have the action reviewed by pe- 
tition to the court having appellate jurisdiction. 

Before an appeal can be granted, either by the common pleas, 
or a justice of the peace, the appellant must recognize to the Mass. stat. juiy z, 

- , . _ . . 1782, ad 5> sea. a. 

adverse party, with sufficient surety or sureties, to prose- 
cute his appeal with effect, and to pay all intervening dam- 

, Mass. Stat. Mar« ii, 

ages and costs. On an appeal from a justice of the peace, i784,aa3,8ca,6. 
the amount of this recognizance is limited to ten pounds. 

If either of these courts refuse to grant an appeal, when ^q^^^^^ v Haii 
thus claimed, it will be best for the appellant to produce « Mas8,T. a. 443. 
his sureties, and make an offer to recognize, and also to ^^^ ^^ appellant, 
tender the legal fees for taking such recognizance. Hav- J^S^^SiJJSj^jSS! 
ing taken this precaution, the appellant may safely enter 
his appeal at the proper court, which will, of course, sus- 
tain it, if it have appellate jurisdiction, notwithstanding the 
refosal of the court below. 

Thus much for appeals from the common pleas and ^ 

'^^ *^ Appeals from a judge 

jusUces of the peace. Appeals from an order, decree, &c. of probate, 
of the judge of probate are governed by different regula- 
tions. 

1. Thus, first ; the appeal must be claimed within one ^^^ ^^^ ^^^ ^^ 
month from the time of making such order, decree, &c. i7»4.»ft4.wa. 4. 
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3. The appellant must, ivithin ten days after such ap- 
iTsJ.SV'sSa^i** peal shall be claimed and granted, give bonds, and file the 

same in the probate office, for prosecuting the appeal with 
effect, at the next supreme court of probate, and for paying 
all intervening costs and damages, and such costs as the 
supreme court of probate shall tax against him. 

3. The appellant must file the reasons of appealing, in 
'^^' the probate court appealed from, within ten days after the 

security is given, and must serve the adverse party or par- 
ties with an attested copy of such reasons, fourteen days at 
least before the sitting of the said supreme court of pro- 
bate, at which the trial is to be had. 

4. The statute, however, makes this firoxnao^ that any 
ibiA* person beyond sea, or out of the United States, who shall 

have no sufiicient attorney within the government, at the 
dme of such order, sentence, decree, or denial, shall have 
one month after his or her return, or constitution of such 
attorney, to claim and prosecute an appeal. 

It has also been decided, that where one, who had been 
irDonaid ▼. Morton put under guardianship, as non comfiosy applied to the 
I MMf. T.R. 543* judge of probate for a revocation of the letters of guardian- 
ship ; and appealed from the decree of the judge there- 
upon ; that, in such case, it was not necessary for the 
appellant to give bonds to prosecute the appeal : For bis 
case is not within the reason of the statute. The statute 
requires bonds to secure the payment of the costs, to which 
Same Gate *^® appellee will be entitled, in consequence of a decision 

perscdgwickj. against the appellant. Now, in this case, either the letters 

of guardianship must be repealed, and, in that case, the 
appellee entitled to no costs, and the bond, of course, 
wholly unnecessary ; or the guardianship will be con- 
firmed by the dismissal of the petition, and that^ because 
the appellant is proved to be non comfioa mentis ; and, in 
such case, his contracts in general, and, of course, such 
bond, would be void. To this it may be added, that the 
whole estate of the appellant is in the hands of the appel- 
lees, and they will, if their guardianship ccxitinue, be able 
to pay themselves. 
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ill. At what time an appeal must be entered. 
Appeals must be entered at the appellate court, at the . 

*^. . MaM. Stat. July 3, 

term immediately succeeding the appeal claimed; and > 782* aa 5, sea. a. 
this the appellant undertakes to do by the condition of his *'«»• stat. Mar. u, 

* *■ " i/o4i act 3>8cct. o. 

recognizance. 

If, however, the omission to enter the appeal, at the ^, „ , 
proper term, be the result of any mistake, accident, or |79«, aa 6, ica. 1,2, 
unforeseen cause, the appellant may, by petition to the 
appellate court, be permitted to enter the same ; provided 
application for that purpose be made within one year from 
the time the appeal ought regularly to have been entered. 

It has however been decided, that the provision of the 
statute, last quoted, does not extend to appeals from a Dean v. Dean, 

. ^ \ a Maw. T. R. 1 JO. 

judge of probate. Such appeals must therefore be entered 
at the regular term, or they will not be sustained. 

If the appellant neglect to enter his appeal at the regular 
term, it is the duty of the appellee, in the course of the f7^*,^5,.Ja.'^3.^' 
same term, to enter his complaint, in which he must set 
forth the judgment, the appeal from it, and the omission of 
the appellant to enter his appeal ; and must therein pray 
that said judgment be affirmed, with the additional costs 1784^ ad 3,19!%!'* 
and damages that have since intervened. This complaint 
must be accompanied by an authenticated copy of the 
whole case, upon the inspection of which, the court will 
affirm the judgment accordingly. 

If, however, by reason of any accident, mistake, or un- 
foreseen cause, the appellee should omit to enter his com- ***«»• stat. June 18, 

' ^^ "79i,aa6,sea. 1,3, 

plaint at the regular term, he may nevertheless by petition * ^' 
to the appellate court, within one year afterwards, be per- 
mitted to enter the same. 

In a petition to enter an appeal or complaint, which 
ought regularly to have been entered at a former term, the jackton v. Goddard, 
accident or mUtakcj which hindered the entry at the proper * ***••• '^* *• *3o. 
term, ought to be stated in the petition, that the court may 
see whether the facts relied on are sufficient ground for 
the interference of the court. And as the statute has not 
defined or described what ia an accident, ndatakcj Sec. it is 
left for the court, in their discretion, to determine. 

VOL. I. PAHT I. L 
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IV. The effect of an appeal. 

By an appeal, the party may be again fully heard upon 
f7?l*.?a'i,%3. the issue, on which he relies for the successful event of his 

cause. It is therefore necessary, and indeed the law en- 
joins it upon him, to furnish the appellate court with a 
mms. Stat. March ai, complete transcript of the whole case, duly authenticated by 
T7«4. »& 3. *^' «• ^j^g ^.Q^j.^ appealed from. And here, too, the appellate court 

has a discretionary power to allow him to put in an additional 

plea, if the same be necessary for the furtherance of justice. 

This latitude of privilege is not, however^ allowable in 

all cases. In actions, where, from their nature, there are 

two judgments, it is advisable to appeal from the interlO' 

cutory judgment, before the rendition oi final judgment. 

Thus, in the case of petition for partition, it is provided 

Ma^s. Stat. Feb. 14, by Statute, that either party may appeal from the judgment 

17871 a£t If sect. 2. 

of the court of common pleas, that partition afiall be made^ 
to the supreme judicial court, before the afifiointment cf 
tSr tf'^dcf/niLSta^ •^'*^^^°^^^* ^° make partition. But if no appeal be made 
Sfc^ntj^/gmcntTS "ntil a//<T the return of the freeholders^ 9J\^ the judgment 
fro Ac fia*i*r^- o^ ^^^ court thereon, the judgment, that partition ahaU be 
SK**thc lSt*SS- ''wc/e, shall not, by such appeal, be again called in question. 
°^^^' And the supreme judicial court shall, upon the complaint 

of the appellee, (in case the appellant shall fail to enter or 
Upon faUure of tiM prosecute his appeal) affirm the former judgment, and 

appellant to prose- , , .. , , 1 . . 

cute hte appeal, judg- cause such Other proceedmgs to be had thereon, as to have 

mcnt may be affirm- , . , , . . 1 .<• 1 

cd on compuint. partition Completed m the same way and manner, as if the 

proceedings had been originally commenced in that court. 

The statute has made the same provisions in cases of 
actions of partition. 

So also, in cases of actions of account^ it is provided by 
itsJ* ^aa'/scal'i. *t2itw^^» ^^^t upon a judgment rendered in any court of 

common pleas, t/mt the defendant shall account^ it shall be 

in the power of the party, against whom such judgment 

count, if^dcfcndant shall be given, to appeal therefrom, if such party shall 

omits to appeal from ... . ^ . ^ ..^»^^. 

the firit judgmcnt,hc think proper, before the same court firoceed to the appoint* 

cannot, on appeal 

from the final judg- ment of auditors $ and, in case no appeal shall be made 

ment, draw Into 

question the propri- from the first judgment, that defendant shall account^ an 

cty of the first judg- j o 

mcnt. appeal from the final judgment, after the cause has been 

before auditors, shall not entitle the original defendant to try 
the issue oibaiHffy or not doi^, before the supreme judicial 
court ; but the first judgment, that defendant shall account. 
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shall remain in full force, and he shall account accordingly. 

And in case the defendant shall not enter and prosecute dScnufnt^'fo'' enter 

his appeal from the first judgment, the same, upon com- Il!ly^£rlffj'rmed"*on 

plaint) may be affirmed ; and auditors may thereupon be ^^^^ **"^' 

appointed in the same manner they would have been in the 

cu3UTt of common pleas, had no appeal been made from the 

first judgment. 

Whenever there shall be an appeal from a iudee of ^^•- stat. Mar. li, 
probstte, and the appellant shall file the reasons of appeal, 
and give bonds, and notify the adverse party, according to 
law ; in that case, all further proceedings, in consequence 
of the order or decree appealed from, shall be stayed until 
a final determination shall be had thereon in ihe supreme 
court of probate. 

So also in appeals from a judge of probate, when it shall ^^^^ ^^^^^ Mar. 12, 
appear, from the reasons of appeal, that the sanity of the ' '^^ *^ ^' "^^* ^' 
testator, or the attestation of the witnesses in his presence, 
as the law directs, is the question in controversy, on any on an appeal from a 
will or codicil, the supreme court of probate may, for the where ? wiff b^in 
determination thereof, direct a real or feigned issue to be may berried on » 

.,,-.., , r . feigned Imuc. at the 

tried before a jury m the same court, at the expense 01 the expcmeofthcappci- 

appellant, in case the issue be found against him. And in 

case the party or parties appealing, fail in the prosecution 

of the said appeal to effect, then the adverse party, or any JSiSt^to^proKcutt 

person interested in the sentence or decree, so appealed JJ^JJ^iJ^^n^ 

from, shall have the benefit of the same, by filing a com- ®" complaint. 

plaint before the supreme court of probate, in like manner 

as is provided by law for affirming the judgment of the 

court of common pleas in the supreme judicial court. 

And the supreme court of probate may assess reasonable coitstobeaasessed. 

costs, in all cases that may be brought before them ; and 

in case the appellant shall neglect or refuse to pay the 

costs that may be so assessed against him, the appellee may A" ^^^ "« 'o' ^"^ 

bring an action of debt therefor, or prosecute the bonds appcUantforhiico»t«. 

given for appealing. 

Upon an appeal from a decree of the probate court, 
eranting letters of administration to A B ; the court may Brown, 

\ Man T R \%» 

reverse the decree, as to the appointment of A B, and 
affirm it as to the residue. And in such case, the papers 
are remitted to the judge, who is directed to grant admin- 
istration to C D or E F. 
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lat. flow appmscrs are o|»|iuimed anO swom, fur iho ' 
divimon of real estate, and for ai-lliiig off Ihe widovi's tloKier. 

2d. How appointed and sworn, for the appraisal of the 
estate of a deeeaaed fiersan. 

3d. How appointed and sworn, for the appraisal of land 



4th. How appointed and swom, for the appraisal o( 
lost gaade, and stray bcaatt. 
^^^ .^ . 5th. How niipointed and sworn, for the appraisal of 

crealuret, impounded damage Jemant. 

I, How appraisers afe appointed and sworn, for the 
division of real estate,and for setting; off the widow's dower. 

In all cases where the appraisers, commiBUoners, or 
1784, •ca.14. ^ dlvidors, appointed, bf the judge oFprobate,to perform any 
services respecting the estate of any person deceased, or 
persons appointed to set off the widow's dower therein, and 
are hy law directed to be under tiath, or sworn by the judge 
of probate, they may be sworn before a justice of the peace ; 
and in case there be no justice of tbe peace in the same 
town, they may be sworn before the town-clerk ; a certiB- 
cate of such oath to be returned to the probate-oflice, from 
whence the warrant or commission, appointing them, 
issued. 

II. How appointed, and swoiti, for the appraisal of tbc 
estate of a deceased person. 

These appraisers are generally appointed by, and sworn 
i?S4.aa3,Ka.B, before the judge of probate. 



d.ica. 16. 



But it is provided, that in case the estate of any person, 
dying intestate, shall lay more than ten miles from tb^ 
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dwelling place of the judge of probate, of the county in 
-which such estate lies, then it may be lawful for any jus- 
tice of the peace to appoint the appraisers of such estate ; 
and in case any part of the estate of any person, dying tes- 
tate or intestate, shall lay without the limits of the county of 
the judge of probate, to whom it appertains to act as such, 
in the settlement of the same, then it may be lawful for any 
justice of the peace to appoint the appraisers of such part 
of such estate ; and, in both the cases last mentioned, the 
justice of the peace, appointing appraisers, shall administer 
to them the necessary oaths, and shall certify the same, 
together with the appointment, which shall be considered 
as valid and effectual in law as if such persons were ap- 
pointed and sworn by the judge of probate. 

III. How appointed and sworn, for the appraisal of 
land, set off on execution. 

In this case, the officer, to whom the execution is di- m«m. stat. Mar. 17, 
rected and delivered, shall cause three disinterested and *'^* '•* •*' 
discreet men, being freeholders in the county, one to be 
chosen by the creditor or creditors, one by the debtor or 
debtors, whose land is to be taken, if they see cause, and a 
third by the officer, (and in case the debtor or debtors shall 
neglect or refuse to choose as aforesaid, the officer shall 
appoint one for such debtor or debtors) to be sworn before 
one of the justices of the peace for the same county, faith- 
fully and impartially to appraise such real estate as shall 
be shewn to them ; who shall appraise the same, to satisfy 
the same execution with all feesy and shall set out such 
estate by meets and bounds. 

If an officer chooses an appraiser for the debtor, he must sadyv.Knapp, 
state, in his return, that the debtor refused to choose one ; **■«•• t. R. «|4« 
for otherwise it will not appear that the debtor had the 
option given him by law. 

IV. How appointed and sworn, for the appraisal of 
lost goods and stray beasts. 

The finder of any lost goods or stray beast must, within |,^^ ^^^ ^^^ ,j^ 
two months, and before any use or improvenient thereof is "'•*» aas, ica. a. 
made to its disadvantage, procure from the town-clerk, or 
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a justice of the peace, a warrant directed lo iwo such dis- 
interested, judicious persons, as the clerk or Justice shall 
appoint, returnable into the town-clerk's office, in seven 
days fi'om the date, to appraise and value the siray beast 
or goods upon oath, at the true value thereof in money, 
according to their best judgmenii and to administer att 
oath to tliem for that purpose accordingly. 

v. How appointed and sworn, for the appraisal of crea- 
tures, impounded damage feasant. 

If the person, whose creatures are impounded, damage 
ijSi»a^Ka.4?'./^"'"""' '*'^' ibioW the damages, meniiuDcd in the memo- 
randum left with the pound-keeper, are unreasonable, he 
may liave the same ascertained by two or more disinterest- 
ed, judicious persons, being thereto appointed and duly ' 
sworn, by some justice of the peace for the same county, j 
or by the town-clerk, where no justice of the peace is t ' 
which sum, thus ascertained, shall be taken instead of the 
sum first left with the pound-keeper. 

And if the owner doth not, within tventy-four hours 
after notice, pay the damages and charges of impounding, 
„ or replevy the creatures, the party, trespassed upion, may 

apply to a justice of the peace, or the town-clerk, lor a 
Trarrant, directed to two or more disinterested, judicious 
perscHis i which warrant, the town-clerk of the same town, 
or any justice of the peace in the same county, may issue, 
and make returnable into the town or district clerk's office, 
of the same town or district, as soon as the business is per- 
formed ; and may also administer an oath to the persons 
appointed, faithfully and impartially to estimate the damage 
done the party injured ; and also to appraise so many of 
the creatures impounded, as shall be sufficient to answer 
the datnages and all charges. 
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TITLE XH. 



APPRENTICE^ AND SERVANT. 



1st. Uf the authority of overseers of the poor to bind out 
minors, of a certain description, as apprentices or as ser- 
Tants. 

2d. Duty of overseers to inquire into the usage of mi- 
nors, thus bound ; and how, in case of ill usage, such minors 
may be released from their master. 

3d. Of the action of covenant, given by statute, against 
the master of any such minor. 

4th. What proceedings may be had in case of elope- 
ment, or gross misbehaviour, of such minor ; and herein 
of the master's remedy against persons enticing to such 
elopement. 

5th. Of the authority of overseers of the poor to bind 
out to service, adulu^ of a certain description. 

6th. Of the authority of overseers to bind persons who 
reside in unincorfiorated places. 

7th. How minors may be bound as apprentices of ser- 
vants, by themselves, parents, or guardians. 

8th. Duty of parents, guardians, and selectmen, to in- 
quire into the usage of such minors ; and how, in case of 
ill usage, such minors may be released from the service of 
their master. 

9th. What proceedings may be had, in case such 
minors abscond from the service of their master. 

10th. What proceedings may be had, in case of gross 
misbehaviour on the part of the minor. 

I. Of the authority of overseers of the poor to bind out 
minors^ of a certain description, as apprentices or as ser- 
vants. 
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Overseers of the poor are empowered, from time lo tinie^ 
(^ to bind out, by deed indenied or poll, as apprentices, to be^ 
instructed and employed in any lawful art, trade.or mystery^ — 
or as Bervants,to be employed iu any lawful work or labour ^si 

any raak or female children,™ hose parcntsarc lawfully settled 

nf in, and become actually chargealjlc to tlieir town or (lis 

" trict ; also, whose parents, so settled, shall be thought, by 
said overseers, to be unable to maintain them, {whether - 
they receive alms, or are so chargeable or not ;} provided, 
they be not assessed to any town or dibtricC charges ; and 
also all such who, or whose parents, rtsitliiig in ilteir town 
or district, arc supported there, al the charge of the com- 
monwealth, or whose parents are unable to support them 
. as aforesaid, to any citizen of this commonwealth ; that is 
to say, male children lUl they eomc to the age of twenty- 
one years, and females till they come lo the age of ctgb- 
teen, or are married ; which binding shall be as valid and 
effectual, as if such children had been of the full age of 
,j twenty-one years, and had, by a like deed, bound them- 
selves, or their parents bad been consenting thereto ; pro- 
vision to be made in such deed for the instruction of male 
children, so bound out, to read] write, and cypher, and, of 
females, to read and write ; and for such other instructi(Hi, 
benefit, and allowance, either within or at the end of the 
term, as, to the overseers, may seem fit and reasonable. 

II. Duly of overseers to inquire into the usage of sQch 
minors ; and how, in case of ill usage, such minors may be 
released from their master. 

It b made the duty of overseers, to inquire into the usage 
of children, thus legally bound out, and to defend them 
I' from injuries. And upon complaint by such overseers, 
made to the court of common pleas, in the cotmty where 
their town or district is, or where the child may be bound, 
against the master of any such child, for abuse, ill treat- 
ment, or neglect; said court (having duly notified the 
party complained of,) may proceed to hear the complaint ; 
and, if the same be supported, and the cause shall be 
judged sufficient, may liberate and discharge such child 
from his or her master, with costs, for which execution 



APPRENTICE AND SERVANT. 93 

tnay be awarded ; otherwise the complaint shall be dis- 
missed, but without costs, unless it appear groundless, and 
^tliout probable cause ; in which case, costs shall be 
•Hewed the respondent. And the person, thus discharged, 
may be bound out anew, for the remainder of the term, in 
maimer aforesaid. 

III. Of the action of covenant, given by statute, against 
the master of any such minor. ^ 

The overseers may have remedy by action on the deed, 
by which the minor is bound out, against any person liable .♦ * «. u .• 

MXM* Suit* FCd> Xtif 

thereby, for recovery of damages for breaches of any of the ^794* a^ 6,«ea. 5. 
covenants therein contained ; which^ when recovered, shall ^^^^ brought bv 
be placed in the town or district treasury^ deducting rea- ?Jc*JJS?d to^iSSTw- 
«ona6]e charges, and disposed of by the overseers, at their Si?'<i«M£(y%^the 
^ucredon, for the benefit and relief of such apprentice or ° *® c minor, 
servant, within the term ; the remainder, if any, to be paid 
him at the expiration thereof. And the court, before 
which such cause shall be tried originally, and on the ap- The court may abo 

- ... .-,* .- , Mberate the minor 

peal, may also, on the plamtin s request, if they see cause, from hii nuwter. 
liberate and discharge such apprentice or servant from his 
master, if it hath not previously been done in the manner 
pointed out by the statute. 

And such apprentice or servant shall have like remedy 
when their term is expired, for the damages for the causes 
il^resaid, other than such (if any) for which damages mav ****"* ^^^^' ^^^* >^ 
have been recovered as aforesaid, by action upon such 
deed, to be delivered them for that purpose, and on which V"**' "5** circpm- 

«- «- ' stances the minor 

no indorsement ahall be necessary. Such action must, J^^Jw^^brfng the 
however, be brought within two years after the expiration 
*of the term. Wheti the deed shall have before been put 
in suit, an attested copy, from the proper officer, may be 
Qied, and have the same fijrce as the original. 

iV. What proceedings may be had, in case of elope- 
ment) or gross misbehaviour, of such minor ; and herein 
cf the master's remedy against persons enticing to such 
•lopemeot. 

VQ&. I. TAMT I. M 
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In case of cloperneni, any such appreniicc or servaM 

^7M,^6,l^'. s-"' may l>e aj>preliciided by any justice of the peace of the 

cuunty where he is found, or where he may be toundi upon 

£«7»«w=hMlk^ complaint of the master, or any other on his behalf i and 

returnetl to his master by any person to whom the warrant 

may be directed ; or may be first aent to the bouae of 

correction, at the justice's discretion. 

Mw S!.t. reb. itf ^""^ every person, enticing any such apprentice or scr- 

!r94,«a9, lea, j. ^.^^^ jg etope from his master, or harbouring him, knowing 

Of enticing Id dope- *''■" '° ''^"^ eloped, shall be liable to the raasier's action 

"*"'■ for all damages sustained thereby. 

And tlie court of common pleas, either in the county 
«!l,ia*if. «*■!*' "''^'"^ *''^ overseers bindiog, or the master of any appren- 
tice or servant bound, live, may also, upon complaint of 
i^TfceluiS^idf* such master, for gross misbehaviour, discharge such ap- 
prentice or servant from bis apprenticeship or service, 
after due notice to such overseers, and hearing thereupon. 

V. Of the authority of overseers of the poor to bind 
out to service, adulti of a certain description. 

Overseers have also power to set to work, or bind out ta 
tjSi. >A i> kA. s, service, by deed indented or poll, for a term not exceeding 
one whole year at a time, all such persons, reu<Ung and 
1 lawfully settled in their respective towns or districts, or 
who have no such settlement within this com mo n wealth, 
married or unmarried, upwards of twenty-one years of 
l^e, as are able of body, but have no visible means of sup- 
port, who live idly, and use and exercise no ordinary or 
daily lawful trade or business, to get their living by ; and 
also all persons, who are liable by any law to be sent to the 
house of correction ; upon such terms and conditions as 
they shall think proper. 

Provided always, that any person, thinking him or hcr- 

5^55^^; ,^' self aggrieved by the doings of said overseers, in the pre* 

mises, may apply) by complaint, to the court of common 

Vj^l^a pleas, in the coumy where they are bound, or where the 

miMcth* ' overseers who bound them dwell, for relief ; which court, 

after due notice to the overseers, and to their masters, shall 

have power, after due hearing and examination, if they find 

fiufiicieiit cause, to Uberate and discharge the party com- 
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plaining^ from his or her master, and to release him or her 
from the care of the overseers ; otherwise to dismiss the 
comphiiiity and to give costs to either party 9 or not, as the 
court may think reasonable. 

VI. Of the authority of overseers to bind persons who 
reside in tauncortiorated places. 

Poor persons, standing in need of relief, living without 
the bounds of any incorporated town or district, shall be i7^'.jfa6,iea.'7^.^' 
under the care of the overseers of the poor, appointed in 
the adjoining town or district, wherein the inhabitants of chUdrenma^" be 
such unincorporated place are usually taxed : And the 
same overseers shall have the like atsthority to bind out 
the children of such poor persons, as they are vested with 
respecting the children of persons in like circumstances, 
inhabitants of the town or district, in which they are ap* 
pdnt^. 

And such overseers may also set to work, or land out 

as aforesaid, for a space not exceeding one whole year at a ■<«»* stat. Feb. 06, 
^•11. t . r 1794, aa 6, Ma. 7,' 

time, all such persons, above the age of twenty-one years, 

married or unmarried, residing in their county, but without ^Y**?* <>c»criptioii or 

' adaltt may be boniid 

the bounds of any town or district, as are able of body, but ^^* 

have no visible means of support, or who live idly, using 

no ordinary, or daily lawful business or trade, to get their 

living.by ; or who are liable, by any law, to be sent to the 

house of. correction ; and shall receive and apply their «nieir eamiafrt to be 

earnings (deducting reasonable charges) to the support of JF***tSmSJa ^ SS 

them or their families, if any they have, at their discretion ; *'**'' *«"*»• 

saving to such persons the like remedy for relief, if tfiey Theremcdyehrento 

think themselyes aggrieved, as, by the statute, is provided SiJ^nS^^^he 

for persons set to work, or bound out for like causes, by 

overseers of towns. 

VII. How minors may be bound as apprentices or ser- 
vants, by themselves, parents, or guardians. 

Minors, under the age of fourteen years, may be bound 
by deed, until that age, as servants and apprentices, by ****** *g^ ^^- ^^* 
thdr father, and, in case of his decease, by their mother, ^ Jteow under the 
or by their guardian legally appointed ; or, having no pa- S^^'LuJ^iS^bSS" 
rent or guardian, they may bind themselves, with the ap- •n*«»'™H;«' 



96 APPRENTICE AND SERVANT. ' 

probation of the selectmen, or raojor part of tlicmi of tba 
town where such minors ri^side. . i 

And ali miiiorsf of the c^e of foutleen years, or iip« I 
IJ9S, ""'b. «^ I. ' "'"'■'Js' ""ay ^^ bound by deed, as apprentices or servants ^ 
femilcs, to the age of eighteen years, or to the ijnit of 
of ri"r'^''i;p»«dit *heir marriage, within thai age ; nnd males, to the age of 
ht "bound.'md'^o twenty -one years, by their fhther, and, in case of his dc' , 
cease, by their mother, or guai'dlan legally appointed, h>r- ' 
ing (he minor's consent expi-e&sed in the deed. 
ijM »'aB^' I*' Andanj- such minor, having no father, mother, or guar* 
dial), within the commonwcalih, may, by deed, bind them-j 
m!no»"nl«* WM '*^'^'^^' *'"' ^^^ approbation of the selectmen, or tbc majon 
tbeniKim. par, of them, of the town where they reside. . 

Provided, that in every case, there shall be two deeds of. 
Mill. s»t. Feb. 18, the same form and tenor, executed by both panics ; onei 
>7i>s.n , K - i. j(j Ijj. |.j,pj jjy gach party j and where made by the appi-O"! 
oftiiedMd.bywMch tiLition of the selectmen, they, after having examined th«' 
bound? " ' ' terms of the deeds, shall express Ihfcir approbmion ihereon, 
and sign the same. Provided also, that all considersdons 
'. which shall be allowed hy the master or mistress, in any 
xmiTaanHrat. contract of service or apprenticeship, shall be secured to 
Contriai, between ^^ *°'^ "^^ **' ^^^ minor thereby engaged- And all con. 
«ii^"'°' ^""^ tracts, which shall be made by any parent or guardian, or 
by any minor for him or herself, pursuant to the statute, 
shall be good and effectual in law, against all parties, and 
the minors thereby engaged, according to the tenor thereof, 
apprenticeship, entered into by any mi- 
guardian, for the purpose of such minor's 
teaming, or being instructed in any art or mystery, and 
made to any maater, and the wife of such master, or to the 
anna I'M an Che cxecutors, administrators, aitd assigns of such master, shall 
uid.iniuchcuctbe be binding on such minor, parent, or guardian, after the 
ODuan. decease of the master ; but, on the death of such master, 

the said covenant shall be deemed void from that time j 
and, in any such case, any minor may be bound out anew, 
in the manner herein before prescribed. 

VIII. Duty of parents, guardians, and selectmen, to 
inquire into the usage of such minors ; and how, in cass 
of ill usage, such minors may be released from the servics 
of their masters. 
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It k unde the r%ht and ^tatf of aU f«r«i)UaiM} gnwic 
dlans, and of sckctmen for the time b^g, (where sekcti* 
mieii steli giw their approbation to the binding out of a "J^JJ; Jag,!^. *?' 
minor, as aforesaid) binding mioom, as aforesaid^ to inqnine '; 

iato tbcdr Bsage, and defend tfaosa from the cruelties^ ne- 
gleats, or breach of covenant of their masters or mistresses ; 
and such parents, guardians^ or selectmen, for the time ^^5?* pi2^ *^ 
being, omj complain to the court of common pleas, in the §iS«M£t|jSS^^ 
couiUf whereof such master or mistress is an inhabitant, 
agaiittt him or h«*, for any personal cruelty, neglect, or 

^ 77 o » Notlficatlcm to the 

breach of covenant ; and the court, after having duly soti^ maater. 

fied the party complained -against, shall proceed to hear ^^ 

and determine such comj^aint, with or without a ]«ry, ac- p*^^* 

cording as the allegations of the party may be. And if the Tudgm«it,in cm the 

same complaitit shall be supported, the court may render ^5Sl°* *** *"^ 

judgment, that the said minor be discharged from his or 

hei* apprenticeship or service, with costs against the master 

or mistress, and award execution accordingly ; in which 

cMe, the deed of service, or apprenticeship, shall be deemed 

wxd from the time of rendenng such judgment, and the 

minor may be bound out anew ^ But if such complainl 

shall not be supported, the court shall award costs tp the i^^^^2«^< 

respondent, against the parent, guardiim, i^* selectm^lh ^^"^^^ 

(;vhere the complaint of the selectmen shall be without 

probable caiise,) and execution accordingly* 

IX, What proceedings may be had, in case 9uch minor 
absconds from the service of his master. 

. If any servant or i^rentice, bound as aforesaid, shall 
depart from the service of his or her master, or mistress, Man. stet. Feb. at, 
it shall be lawful for any justice of the peace^ of the coun^ 
where such servant or apprentice may be found, on com- 
plaint made to him by the master, or mistress,^ or by any 
one in 14s or her behalf, on oa|h, to issue his warrant tQ 
the ahcfriff, or his deputy, or any coi\sUbA«i within tht^^^^ mCSf******* 
county, directing him to apprehend such servant, or ap- 
prentice, and to bring him or her before the said justice ; &tre**whom^*h?iJ 
who, upon the hearing, shall order the said servant, or '*'**^**'* 
^>prentice, to be returned to the place of his or her duty ; 
or to commit him or her to the gaol of the county, there 
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to remain for a term not exceeding twenty days, iinieu 
sooner discharged by hb or her master or mistress. 

And the justice's warrant, for returning such servant oi 

^n««r" who^re' apprentice to the place of his or her duty, directed to any 

ruii'^r ^itt'n- officer, or other person, by name, shall authorize him to 

convey any such servant or apprentice to such place, not' 

withstanding it may be in any other county in the cow 

■homthecaiiaf monwealth ; and the costs of the process and commit- 

ituctobepiu. ment, by the sud justice, shall be paid by the master oi 

mistress, to be recovered by him or her on the deed m 

covenant ; and when recovered of the guardian, the samci 

with all further costs he may be held to pay, shall be a 

proper article of charge in his guardianship account. 

X. What proceedings may be had, in case of grosi 
misbehaviour on the part of the minor. 

I. tttt. Feb. is, ^^ ^"y servant or apprentice, bound as aforesaid, shall be 

guilty of any gross misbehaviour, wilful neglect, or refusal 

I- of his or her duty, the master or mistress may complain 

thereof to the court of common pleas, in the county wbereol 

I the he or she is an inhalntant ; and the said court, after having 

duly noti6ed such servant or apprentice, and all persons, 

covenanting on his or her behalf, and the selectmen, for 

T>ui at at am- "^^ **'"^ being, of the town (where the selectmen shall 

*'^^ approve as aforescud) shall proceed to hear and decide on 

such complaint, with or without a jury, as the allegation! 

jDtnientiauKihc (jf the parties may be ; and if the said complaint shall be 

cmpliillt be nip- r j ■ r 

r<"»' supported, the court may render judgment, that the master 

or mistress shall be discharged from the contract of ser- 
vice or apprenticeship, and every article thereof obligatorj 
on him or her, with costs ; and award execution for costs 
accordingly, against the parent, guardian, or minor, where 
the minor shall engage, as atoresaid, for him or herself. 
And any servant or apprentice, whose master or mistress 
shall be discharged as aforesaid, may be bound out anew. 
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TITLE XIII. 

ARSON, AND OTHER MALICIOUS 

BURNINGS. 



^RsoN) by statute, is the wilful and malicious burning of mm i fftit,itirch i«, 
the dwelting-house of another, in the night time. ■^** •* 7, tea. i. 

At common law, not only the dwelling-house, but all 
out-houses, that are parcel thereof, though not contiguous 4 bl Gov. mi. 
thereto* nor under the same roof, as barns and stables, may 
be the subjects of arson. So also, at common law, the 
circumstance of /f'mr, when the burning was committed, 

Ibid* MO. 

whether by night or by day, created no difference, either 
in the offence or the punishment. 

But, by our statute, a wise and humane discrimination is 
displayed in the selection and classification of subjects and 
circumstances. 

Ist. Punishment for burning a dwelling-house, m the 

night time, 

2d. Punishment for burning a dwelling-house, in the 
day time. 

3d. Punishment for burning, in the night time^ any 
public building ; or building, within the curtilage of a 
dwelling-house. 

4th. Punishment for burning, in the day timej any /nibHc 
building ; or building vnthin the curtilage of a dwelling- 
house : or for burning, either by night or by dayj any firi- 
vote building, not within the curtilage of a dwelling-house ; 
•r any vessel, lying withm the body of any county. 

5th. Punishment for other malicious burnings, 

I. Punishment for burning a dwelling-house, tn the 
night tifnc. 
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If any person shall, wilfully and maliciously, set fire ta - 
HUH. sue. M»F, 10 '*>^ dwtlling-liouse of another, or to any otit'buikUng od- 
iBoj,«a;,Ka,i. joining to such dwelling -ho use, or to any other building - 
and, by the kindling of luth fire, or by the burning of such 
other building, such dwelling-house shall be burnt in the 
night time ; every such offender, and any person present, 
aiding, abetting, or consenting in the comtnission of such 
oRence, or accessory thereto belore the fact, by counsel- 
ling, hiring, or procuring the same to be done, who shall 
be duly convicted, before the supreme judicial court, of 
either of the felonies and offences aforesuid, shall suffer the 
punishment of death. 

Toi- the punishment of accessories after the fkcti lb> 
reader is referred to tide Acck^sories, page 46. 

II. Puniihment for burning a dwelling-house, in lie 



If any penon shall wilfully and maliciously bum, in the 
^atf tinif, the dwelling-house of another, or utg out-buili^ 
ing adjoining to such dwelling-house, or any other buildings 
Whereby such dwelliug-house shall be burnt ; every such 
^Kinder, and any person present, aiding, abetting, or con- 
senting in the commission of such offence, or accessory 
thereto before the fact, by counselling, hiring, or procur- 
iag the same to be done, who shall be duly convicted, be- 
fore the supreme judicial court, of either of the felonies 
Wd ofiences aforesaid, shall be punished by solitary hn* 
prisonment for such term, not exceeding one year, as tlis 
jtistices of the said court, before whom the convictioD may 
6e, shall sentence and order, and by c«nfinement after* 
wards, to hard labour, for life. 

For the poniahment of accessories after tho fact, the 
rlMJep is referred to title Acghssobiks, page 46. 

III. Punisbment for burning in the night lime, way tiu/f 
He building ; or building withia tbc^ curtiiagt of a dwelling 

If any person shall, wilfully and maliciously, set fire t* 
any meeting-house, church, court-house, town-house, col- 
lege^ academy, or other building erected for public nsM, 
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Qf to the stprey baiH) or stiiblC) of another, within the curtil- 
age of any dwelling-house ; and, by the kindling of such 
firei such meeting-house^ or other building erected for 
public uses, or such store, bam, or stable, shall be burnt in 
the nighi time ; every such offender, and any person pres- 
ent, aiding, abetting, or consenting, in the commission of 
such offence^or accessory thereto before the fact, by coun- 
selling, hiring, or procuring the same to be done> who 
shall be duly convicted, before the supreme judicial court, 
of either of the felonies and offences aforesaid, shall be 
punished by solitary imprisonment, for such term, not ex- 
ceeding one year, as the justices of the said court, before 
3vhom the conviction may be had, shall sentence and order ; 
and by confinement, afterwards, to hard labour, for life* 

For the punishment of accessories after the feet, the 
reader is referred to title Accessories, page 46. 

IV. Punishment for burning, in the day time^ any public 
building : or building within the curtilage of a dwjclling- 
house : Or for burning, either by night or by dayj any pri- 
vate building, not within the curtilage of a dwelling-house ; 
or any vessel, lying in the body of any county. 

If any person shall, wilfully and maliciously, bum, in 
the day timcy any meeting-house, or other building erected Matt«9tat.ifarcb i6, 
&r public uses, or any store, barn, or stable of anotheri 
within the curtilage of any dwelling-house ; or if any per- 
son shall, wilfully and maliciously, bum, by night or by 
4ay9 any other store, bam, stable, house, or building what- 
soever, or any ship or vessel, lying in the body of any 
county ; every such offender, and any person, aiding or 
consenting in the commission of such offence, who shall 
be duly convicted thereof before the supreme judicial 
court, shall be punished by solitary imprisonment, for such 
term, not exceeding one year, and by confinement after- 
wards to hard labour, for such term, not exceeding ten 
years, as the justices of the said court, before whom the 
conviction may be, shall sentence and ordery according to 
the nature and aggravation of the offence. 

VOL. X. PART I.N 
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The fitlh section of tliis statute provides for the punUh- 
latni of accettorict aJicT ihejaci ; but it has been decidedw 
that audi section does not apply to the offences prohibited 
in the third section, last above quoted ; and that, in its up-' 
plication, it is limited to the offences described in the first 
and second sections of the statute. ^K 

V. Punishment for other malicious burnings. ^^ 

If any person shall, wilfully and maliciously, burn any 
!, stack of corn, huy, grain, straw, corn-stalks, (lax, fences, 
piles of wood, boards, or other lumbei ; or any soil, grass, 
trees,poies, or underwood, of another; every such offender, 
and any person, aiding and consenting in the commission 
of such offence, who shall be duly convicted thereof before 
the supreme judicial court, shall be punished by solitary 
imprisonment, for such term, not exceeding sis months, 
and by confinement afterwards to hard labour, for such 
term, not exceeding three years, or by fine not e^iceeding 
five hundred dolkrs, and by imprisonment in the common 
gaol, not exceeding one year, at the discretion of the jus- 
tices of the said court, before whom the conviction may be, 
and as they shall sentence and order, according to the na- 
ture and aggravation of the offence. 

The fifth section of this statute provides for the punish- 
ment of acceisoriea after Ihefael ; but it has been decided, 
that such section docs not apply to the offences prohibited 
in the fourth section, last above quoted, and that, in its ap- 
plication, it is limited to the offences described in the first 
and second sections of the statute. 

NoTB. >■ An act, against arson, and other malicious 
burnings," passed March 11, 1785, was repealed March 

n, isoe. 



[ 103 ] 



TITLE XIV. 



ASSAULT, BATTERY, AND MAIMING. 



*-An assault is the unlawful setting upon the person of 

«ny one, by the offer or attempt to beat, though without ' ^^' ^^' ^^^' 

touching the person ; as by raising a stick or fist to strike, sBi.com. ixo. 

making a blow at a person, but missing him : So, lying in 

i^ait, or besetting one's house, is an assault, in law. 

But words alone will not make an assault ; though what 
might otherwise be deemed an assault, words might ex- 
plain away : As if a person lays his hand on his sword, as Tubcrviue v. savage, 
if to draw it, this might be deemed an assault ; but when 
the party added, '^ If this was not assize-time, I would not 
take such language." These words explained away the 
implied assault. 

Battery is the actual commission of violence to the 
person, as by beating, striking, pushing violently, spitting * ^'P ^^' ^^^ 
in the face, or doing any such injury, in a rude or insolent, | bm. ibr* 154. ' ■ 
an angry or spiteful manner. 

The least touching of another's person, wilfully, or in 
anger, is a battery ; for the law cannot draw the line be- ^ * *"* '*^' 
tween different degrees of violence, - and therefore totally 
prohibits the first and lowest stage of it : Every man's 
person being sacred, and no other having a right to meddle 
with it, in any the slightest manner. 

Under this head, too, falls mayhem, which is a more 
heinous kind of battery ; that of wounding and depriving 1 Cip* Die* 3S3* 
a person, in consequence of it, of any member necessary 
for his defence ; as an arm, hand, eye, &c. 

1st. In what cases an action of assault and battery will lie. 
2d. What will excuse or justify the defendant in this 
action. 

3d. Of the fileadin^9f on the part of the filaintiff. 
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4th. OT the fileading$, oil the part of the defendant. 
Sth. Of the evidence, on the pan ot the /liain tiff'. 
6th. Of the evidence, on the part of the dr/eridanc, 
7ih. Of the verdict and damages. 
Sth. or the costs. 

9th. Of assault and battery, considered as m offet 
against the peace. 

loth. Of maiming ; and how punished. 

11th. Of felonious assaults i and how punished. 

I. In what cases an action of assault and battery will I 

The act, causing the injury to the plaintiff, need not p 
1 Uf. Dij. 38+ ^^^^ j^^^ ^^^ immediate assault or act of the defendai 
for any tvanion act, by which another person or Ha 
causes a battery, will support the action. 

As where defendant threw a lighted squib into the ta 

jwiii, 40J ' ket-place, which, Iiflng tossed from hand to hand by < 

xBi.Rcp.8gi. fe rent persons, at last hit the plaintiff in the face, and j 

I Eip. i»g. JB4. out his eye. This action was adjudged to lie, though i 

injury was not caused by the immediate act of defend 

himself. 

^^ N r ,< So if a person pushes a drunken man against anotl 

iEw.D%,i84. man, and hurts him, this is actionable, as an assault a 

battery. But if defendant intended to do a right act, as 

assist him in going along the street, and, in so doing, 

injury is done, he will not be answerable. 

So if, by a sudden fright, an horse runs away with 
^beaiv.rtppa, ,.jjgj^ j,[jj ,.yj,s against a man, it is no battery ; and t 
may be given in evidence, on the general issue ; but if t 

I E«p. Dig- jSj. J rt ' o 

person had whipped the horse, and made him run aw 
with the rider, and an injury to the rider, or a third perse 
had been the consequence ; the person, who thus whip; 
the horse, would be liable to an action of assault and batte 

The injury, complained of by this action, must be co 
"*"■ mitted through the fault of the defendant, otherwise 1 

action will not lie. As if a soldier, at exercise, by accide 
hurt his companion, it is not actionable. 

But, in such case, th; act, causing the injury, must 
purely accidental ; and without any carelessness or blai 
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«n the part of the defendant ; for otherwise the defendant 
^11 be answerable for the injury in this action. 

As where the defendant was uncocking a gun> and the 
plaintiff standing by to see it, it went oif, and wounded J St^'sv^J' ^* 
him ; it was held, that defendant was liable to the plaintiff 
for the injury. For every man is liable for every injury he 
does, although he do it without any design, unless the in- 
jury done by him was inevitable : And, in this case, defend- 
ant was doing an act which he was under no obligation to 
perform. 

Where a person receives a bodily injury, in consequence 
of an act done by his ovm consent^ he shall not maintain ■ ""P* "*• 3 '• 
this action. 

As where two persons played at cudgels by consent, and ibu. 
one hurt the other, it was held to be no battery ; for volenti 
non fit injuria. 

But, in such case, the act, from whence the injury pro- 
ce^ds, must be lawful. 

For where, in this action, defendant would have given in 
evidence, that the plaintiff and he boxed by consent^ from *""• *• ^* '^• 
whence the injury proceeded ; it was held to be no bar to i stp. nig. 38 j. 
the action ; for, as the act of boxing was unlawful, the con- 
sent of the parties to fight could not excuse the injury. 

So also it has been held, that if one license another to 
heat him, such license is void, because it is against the comB. %ifL 
peace. In such case, therefore, plaintiff is entitled to a 
verdict. 

If two commit a battery, and one of them dies after issue cro. ebs. 145. 
j(»ned, yet shall the action continue against the other. 1 Esp. ofg, 386. 

This action lies, not only against him who commits the 
bjury, but against him also, at whose command it is done : 
h^ice if A commands B to beat another person, and B does 
it accordingly, A is guilty of the trespass, as well as B. 

' Although the plaintiff declares for an assault and battery, jj^ 
fet he may recover for the assault only. 

II. What shall excuse or justify the defendant in this 
action. 

Wherever a person is acting under any authority, given j g^. ©ig. 38^. 
to him by law, that shall be a su£Bcient justification. 
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As if an officer has a wi'it 
who will not suffer himself ti 
jusiify a beating, or even wounding, in ihc attempt to 
rest him. 

But a battery cannot be justilied by an arreti only, it * 
only juHlify the aatault ,- for to justify a battery, TetUtat 
or an attempt to rescue himself out of custody, should 
shewn ; unless it be by way of moUiter manut itnflom 
that is, that defendant put liis hands gently on the ptainti 
in which way alone, defendant may justify the beat! 
without shewing any resistance or attempt to rescue. 

So defendant may plead, that plainiitf and another w 
°' combatting together, and that, to prevent any further brei 
of the peace, he interposed to separate tlie parlies ; i 
laid his hands gently on the plaintiff for that purpose. 

So also, if there be a riot, and the rioters refuse to i 
' perse witliin one hour after proclamation made ; in si 
case, the peace officer) or his assistant, may seize thi 
And tills mailer may be pleaded in justification. 

So also, if, in the endeavour to seize them, the riot 
malie resistance, and are wounded ; this resistance may 
pleaded in justification by the peace officer, or his assist) 

So, in the exercise of his office, a church-warden n 
justify taking off the hat, or gently laying hands on a p 
son who is disorderly in church, and turning him out 
disturbing the congregation. 

A man may justify an assault and battery, in defence 
his ivife, parent, or child. So a wife may justify an ass) 
in defence of her husband. A servant may, in like m 
ner, justify an assault in defence of his master ; but a tv 
ter cannot justify an assault in defence of his servant : 1 
the master may have an action against the person v 
beats his servant, with a fier guod terviiium amisit ; but 
sei^ant can have no such action for beating his master. 

So one may justify the battery of a person who ende 
ours wrongfully to dispossess him of his lands, or to t 
away his goods. But, in the case of an entry on the Ian 
it must not be justified as a battery, but as a moUiier ma. 
imfioiuil, or that the defendant gently laid his hands u| 
the plaintiff. 
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' But a plea of moUiter manna imfioauU^ in order to turn 
^he plaintiff out of defendant's house, where she continued hov ot. a. $9. * 
against his will, is no answer to a charge against the de- 
£ndant for striking the plaintiff repeated blows, and knock- 
ing her down. 

But where the injury is such a breach of a person's q^^^ ^^ ooddaid 
dose, as amounts only to force in lavtj defendant cannot * ®***^' ^'' 
justify a battery, without a requeat to de/iart. But it is ' ^^' ^' ^^'* 
otherwise, where one actually breaks down a gate, or enters 

"with actual violence ; for there it is lawful to resist force s t, r. 78. ' 
^th force ; and if the resistance be excessive, the plaintiff 

may shew it by new assignment. 

A parent may give reasonable correction to his child ; a 

, . . , , , . 3 Bl. Com. 120. 

master to his servant or apprentice ; a schoolmaster to his 

scholar, or a gaoler to his prisoner. All these, therefore, > E4>* ^* dfi^- 

are special justifications. 

Wherever the assault and battery has proceeded from jj^^ 
the plaintiff's own fault, it is a sufficient justification for the 
defendant. 

. As, where plaintiff and defendant being at play, the 
plaintiff thrust his money into defendant's heap, upon olo^jIi^^St 
which defendant kept it, and then a dispute and struggle 
took place, which was the assault complained 6f. The " ^* ^* ^^®* 
court held the defendant justified, and not guilty ; for the 
first fault proceeded from the plaintiff, as in this way a man 
might be made a trespasser against his will. 

The most usual justification, in this action, is that of 
•on aaaault demeane^ or that the first assault proceeded from 
the plaintiff himself. 

If defendant proves, that the plaintiff first lifted up ,hi8 
stick to strike him, and offered so to do ; it is a sufficient BnU. m. p. 18. 
assault to justify his striking the plaintiff ; for he need not * E$p,Dig. 388. 
stay till the plaintiff has actually struck him, for he might 
be disabled by the blow. 

But there must be some proportion between the battery ^^^ ^g^ 
given and the first assault ; for every assault, however smalh 
will, not justify an enormous battery. 

And the rule is laid down by lord Holt, who held, that the 
meaning of the plea of «on aaaault dcmeane was, that defendant 
struckin hisown defence : So that if A strikes B, and a scuffle 
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ensues, and the parties close immediutely, and in Uic k 
(Ic A is even mayhemcd by B ; iliai is to be justified um 
the plea of ton asiauU : Gut if, upon a light blow given 
Q, lie gives a blow iti retuiii) wliich may hems A| lAai a 
lobe justified under MonannauU demear.e. For the real 
wliy son aaaauli is a, good plea in mayhem U, becai 
it might be luch an assault as would enduuger iei 
dunt's life. 
I. Therefore, in this case, the chief Justice directed ' 
jury to give a verdict for the defendant, in a mayhenii i 
first assault being by tilting the foim whereon the izi 
danc sat. 

III. Of the pleadings on the part of the plaintiff, 
wtehtu T. Hcde ft "^''^ declaration, in assault and battery, cannat lay i 
cv>pa 818. offence on a cenuin day, and at divera oilier dayi and liim 

I Eip. Kg, jso. ft>i^ "') assault is one individual act, a distinct offencC) t 
cannot be laid with a continuando. 

Ill the case Benson us. Swift, which was an action 
Benton t. Svlfi, 

iMw. T. K. JO. assault and battery, there was a motion in arrest of jut 

Hotiiin In »mrt of '"^nt, because the plainiifT had alleged in his declarati' 

mSTiitfii tat aa- " ^^^^ ^■^^ defendant, on such a day, &c. did make an assa 

SStouindo. "'"' * °" the plaintiff, and, mailing fast his body in an tnclini 

posture, over a large water cask, did beat, bruise, a 

wound him, with a large three inch plank ; by mee 

whereof he was lacerated and maimed ; and ihereafi 

wards, the atdd defendant, continuing Mt ataault aforetaid, 

the body of the plaintiff, with force, Geo. to wit, with fo 

parts of a two inch and an half rope, did beat, Bcc." A 

this, the defendant contended, was laying the trespass w 

„^ , . a continuando. But the court overruled the motion, a 

Motion OTcmilea. ' 

granted judgment according to the verdict ; because it c 
not appear that the trespass was so alleged as to be broug 
within the legal and technical import of a continzuav 
" Thereafter wards, continuing his said assault," may 
understood to imply nothing more than a continuation 
the trespass, without inteimission of time, longer than -n 
sufficient to change the instruments used ; first beating t 
plaintiff with the plank, and afterwards, with the rope ; 
continuing, the whole time of the beating, with both t 
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instruments, lashed over the cask ; so that there never was 
a cessation of the first assault, nor of the beating^. 

So also the offence should be charged fully, and posi- ^myon v. shore, 
tively, and not by way of recital ; as, " whereaa A B, on ' ^^^' ^*'' 
such a day, made an assault." * * ^' °*^' ^^°' 

But this mode of declaring, by way of recital, is a mere 
formal and not a substantial defect ; it must therefore be a Maw.x. a. 358. 
taken advantage of by special demurrer ; for it will be 
^ood after verdict, or on general demurrer. 

The day is not material. Proof of the trespass at any 
time before the commencement of the action is sufficient. 

For a batterv of the wife, the husband and wife should 
3oin in the action, and the damages be laid ad damnum ifi- * ^*- ^y™- "^^• 
9oram^ or to their damage ; first, because the husband is ^^^ ^g^^ 
damnified by being put to • expense for her cure, and in 
suing the action ; and, secondly, because the action and *^*P'Wg. 3^« 
<latnages survive to the wife, on whom the injury has been 
t:onimitted. 

And therefore, where the action was by husband and 
'Wife, fior a battery of the wife, and laid to the damage of ffewton v. Hatter, 
the kuMhandy the judgment was arrested ; for so the damages \ 

would not survive to the wife, they being recovered only to i E«p.Dig, 391. 
the husband. So if the assault and battery has been com- 
mitted against both husband and wife^ he must bring his 
action alone for the injury done to himself ; for the wife 
cannot join in an action for an injury done to the husband : 
And therefore, where a joint action was brought for such 
battery, and damages separately assessed, the writ abated ^'®' J**^* ^^^* 
as to the husband. 
Plaintiff, in his declaration in this action, may lay many _ 

' ' ' Mewman t. Smith, 

thmgs in aggravation, for which he himself could not 8aik.d4a. 
maintain an action : As here, « for making an assault on , g j^j 
himself, entering his house, and assaulting his servants,'' &c. 
So where plaintiff brought trespass for breaking and 
entering his dwelling-house, and taking his goods, &c. t"on"& J'^ ^' ^'"'' 
and fof assaulting and terrifying and falsely imfirisoning the ^ ****** ^* ^* **'' 
fUaint^s wife and daughter. Before the verdict, the 
plaintiff entered upon the record a release of all damages, 
on account of the terrifying and falsely imfirisoning his daugh- 
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'cr. After verdict, Uiere was a motion in an est of judg- 
ment ; anil it was snid that there were three diitinci causer , 
of action, which could not be joined ; that, for the injury 
to the daughtcFi she mu&t bring her own action ; and fdr 
tliat to the wife, the husband and wife ought to join. But 
tiie court decided, that, as to the injury to the wife, it was , 
alleged merely in aggraiittthn ; and the injury to the 
duugliter was out of llie case, by the plaintiff's release. 
If defendant pleads, aonauautt demeane, and the plain- 
clmbVr""'"'' tiff can justify, he should plead it ; for he cannot give it ■ 
lEip. 5P1. ill evidence under the general replication of de injuria aua 

firo/iria, or that the assault was of the plaintiff's own wrong, i 
In this action, as in all others founded on torts, if the ' 
battery has been committed by several, the plaintiff may 
bring his Kclion either jcdntly or severally. 

IV. or the pleadings on the part of the defendant. 

To this action, there are three species of defence : The 

first is the general issue, not guilty ; the second, mailer of 

BoiL M.F. It- excuse, as that it was done by accident, and without defend- 

_ „, ant's fault, Ecc. which may also be given in evidence on 

t wp* Die. M*» 

the general issue ; the third is a justification ; which in- 
sists upon some matter, which made it lawful for defend- 
ant to make the assault. But a justification must always 
be pleaded, and cannot be given in evidence on the gene- 
ral issue. As, upon the general issue, defendant cannot 

Ca.LM.t8i. b. give in evidence son aaviiu// demesne, or that the first as- 
sault proceeded from the plaintiff ; for it is a justification. 

MM.sut. Mir. II However, in actions before a^uwicf o^iAe^cccf, the de- 

1JB4, «ft ], kO. 7. fg„jg„( j^^y gjyg matter of justification in evidence on the 
general issue. 

If an indictment has been preferred for the same as- 

iKf.1%. 3». saull, and defendant confessed it, and such confession has 
been entered on the record, this precludes defendant 
from pleading not guilty, to an action brought for the 
same offence. In such case therefore it is adviseable for 
defendant to plead no/o contendere to the indictment, that is^ 
that he will not contend with the commonwealth ; for this 
plea neither confesses nor denies the offence ; and there- 
fore, in case of a civil action afterwards brought, leaves 
him at liberty to deny the charge. 
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The plea should go to the whole offence^ as charged in 
the declaration, or plaintiff shaH have judgment. But if «^-«J»3J»- 
the plea is a justification, it shall go only to that part of 
the offence, of which it takes notice ; son assault goes to 
the whole. 

For where, in trespass, for assault, battery, and wounding^ 
defendant pleaded, that he was constable of D, and, for a Pendkburyv.simott, 
misdemeanor of the plaintiff's, that he laid hands on him, 
amd carried him to the stocks, which is the same trespass $ 
on demurrer, plaintiff had judgment ; for the plea is justi- 
fication, and goes only to the assault and battery, but takes 
no notice of the wounding^ which is charged in the decla- 
ration. 

Neither is the general traverse, as to the rest, sufficient, i £tp. nig. 3^3. 

For where, in assault, battery, and false imfirisonment^ 
defendant justified the imfiHsonmenty but sud nothing miore •n^cottv-Cirpenter. 
than a general traverse to the assault and battery ; plaintiff " W.R»ym.av. 
had judgment ; for it was not sufficient to justify the im« 
prisonment alone, though it include a battery ; but de- 
fendant should have pleaded to the assault and battery, by 
shewing resistance made to the arrest. 

In an action against a servant^ if he pleads a justification 
in defence of his master, he must plead it thus, << that the Buibot v, iteyMid*, 
plaintiff nvould have struck Ms master^ if he had not intetpo* 
sedy and struck the plaintiff^ For the servant can only 
strike to prevent an injury, and not by way of revenge : 
And therefore, where the servant pleaded, ^ that pUdntiffj 
having struck his master in his presence^ that he^ in hi9 
master's defence^ struck plaintiff ** the plea was held to be 
ill on demurrer ; for the assault on the master might be 
over, when the servant struck the plaintiff. 

So, in an action against husband and wife, the wife may 
plead, " that plaintiff was going to wound the husband^ and ^JS* * ^** ^* 
that she made the assault to defend himy and prevent the ' *'*• **y«' to- 
plaintiff from beating him,** 

But in this, or any other plea, the wife cannot plead ■ Eq». Dig. 394- 
alone i the husband must always join. 

A former recovery of damages, in ao action for the same 
offence, is a good plea in bar. 




ASSAOIiT, BATT-ERV, 



And if ihe plaintiff has once recovered damages for llie 
I Eip-Big. jM. assault and battery, lie cannot afierwarda recover, in a new 
Bclion, for any fuither Kiiscliief or injur)' aii^ing from the 
same battery. 

As where, after the piaimifF had recovered damages for 

Fftcer T. Buie, the baUery, a piece was cut out of his skull, in consequence 

^ '"• of the former vrounding, for which he brought a new ac- 

*""" tion ; but it was held not to lie : for the battery itself h 

the ground of the action, and the injury the measure of the 

damages } but here the ground of the action was gone, by 

the first recovery. 

So, if a battery has been commiltcd by several, and a 
Ye?™eV' ^"'""'^ recovery had against one, such recovery may lie pleaded in 
bar to an action brought against any of the others for the 
same battery. For plaintiff can receive but one recom- 
pense for the same injury. 

The statute of UmitcUiont is also a good plea in bar. By 

1*737, kS, f'*' ''" tlvis statute it is provided, that actions of assault and battery 

must be commenced within three years next after the 

cause of such actions, and not after. 

eiicknon T. TW- Jf defendant mistakes the limitation of time, and pleads 

u.tiiTni. 10B9. not guilty within si.r years, the plea will be bad on de- 

"^iwJI.'lgt?"' murrer. From a recent case, it appears that this demurrer 

must he special. 

In framing justification in defence of possession, it is not 
iseiw.ij, necessary for the defendant to set forth the particulars of 

his title ; it is sufBcient for him to state that he was pos- 
sessed, Ecc. ; for this is merely inducement and conveyance 
to the substance of the plea. 

This being a transitory action, in which the time or 
Co, Lilt. tBi. b. place are merely inducement, the place cannot be traversed 
without ifieciat cause of justiGcation ; as if a constable of a 
town, of another county, arrests the body of a man that 
breaketh the peace there, he may traverse the county, be- 
cause such justification is local ; but he must not confine 
his traverse to the county merely, but must extend it to 
" all other ftlacei. Basing the town vihereof he it conglabie." 
Mitthcm v. carr, When the defendant justifies under a writ, warrant, pre- 
3iM.ij7>']B. ^gpj^ or any other authority, he nuist set it forth in his pl«»- 
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If a justification be at the same time and place^ it is naed- ?j^ * ^*' ^« ***»*?■ 
less to aver that it is the same trespass. cuth. a8i« 

Where the defendant pleads a local justification, the gerie ▼. Darford 
plaintiff may vary in his replication, either in time op place, ^^ **^' '^®' . 

from the time or* place laid in the declaration, and it will ^^^' '*^* 

^ i_ J ^ 1 Sdw. 31. 

not be a departure. — 

In framing pleas of justification, care must be taken, that 

the battery be admitted and confessed ; otherwise, on dci* " ^^' 3«» 

xnurrer, the plaintiff will be entitled to judgment ; for it is ' ^"^' *®*' ^' 

a rule of pleading, tkat the party justifying must shew and 

admit the fact. 

V. Of the evidence on the part of the plaintiff. 

As the plaintiff in this action may also prosecute the 
defendant, by indictment for a breach of the peace, the jonesv.white, 
plaintiff cannot, therefore, give in evidence, in the action, 
tz conviction on an indie tmeni for the same assault : For it 
is a rule of evidence, that no verdict shall be given in evi- 
dence, except where the parties have been the same ; and 
in one case the commonwealth is a partyv and in the other, 
the plaintiff. Nor is any thing to be admitted in evidence, 
of which both parties have not equal benefit ; that is, such iE1p.Dig.3p6. 
as either party should be equally at liberty to give in evi- 
dence, in case it made for him. 

In this action, plaintiff cannot give in evidence remote^ ., _ „ 
or not obviously probable effects of the battery^ unless they 
are stated in the declaration, under a fier quod. 

But obviously probable effects of the battery may be giveit 
in evidence, although not laid in the declaration ; and the f ISiJf^*^*,*'' 
jury are to judge- whether these effects did, or did not, 
necessarily, or beyond reasonable doubt, result from the 
bruise or wound. 

As in this case : The declaration was general, containing 
no allegation <rf any special damage : nor was it stated that **"* ^**' 
tbe wounding, bruising, &c. were fiDllowedby any particular 
ill ccmsequence ; yet the physician who attended the plain*^ 
tiffin consequence of the injury, was allowed to testify ae 
to a fever, which the plaintiff had, and which the phyiaeian 
thougbt might havi; onif^nated frqm the battery. 
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VI. Of the evidence on the part of the defendant". 

There U a difference to be observed between what may 
I Eip. Dif. ]»T. be given in evidence on ton auaidc demesne, and on nol 
guilty. If defendant pleads son aanaull demesne, and plain- 
tiff replies de injuria tua (irofiria, &c. pkiniiff shall nol be 
allowed to give in evidence) a battery at another day or 
place than that laid in the declaration ; but, upon not guilty 
' V pleaded, plaintiff may give in evidence, an assault and bat- 

teiy, at any place, or at any time, before action brought. 

In an action by husband and wife, for a battery of the 
wife, on the general issue pleatJedi defendant shall not be 

DtcUnioa T.Ditii, -or 

iKnb4Ho> allowed to prove, or go into evidence, that the woman is 

not wife of the pl^ntiff ; it should be pleaded in abatement, 
that plaintiff might meet the objection fairly. 

In this action, defendant may give in evidence, in miti- 

witMD* chrwis B^tion of damages, such provocations as do not amount to 

iBM.ifc PuD. 114. 3 jusiification ; for if they amount to a justification, they 

ought to be specially pleaded. 

But the provocations thus offered in evidence, in miiiga- 

A>«rr V. Kirft*!. ^^ of damages, must be immediate, and such as happetted 

■*■"' af tAr finK of the assault. For where the intervening time 

between the provocations and the assault, is long enough 

for the restoration of the passions, the evidence will not be 

admitted. 

As in this case : The defendant offered to prove in miti- 
umccwc. gatjon of damages, that plaintiff had propagated a inost 

infamous story, concerning the defendant's sister ; and that 
tills provoked him to the assault compluned of : But it 
appearing, that nothing of this kind passed at the time of 
the assault, the court refused to admit the evidence. 

VII. Of the verdict, and damages. 

In assault and battery) if the jury find, upon the plea of 
LittwA, 4gj. not guilty, the defendant guilty in another town, or at 

another day, than the plaintiff has laid, yet shall the plain- 
tiff recover, for it is transitory. 
As to the damages, it is a general rule, that the plaintiff 
I Eip. Mg. 3P8. shall have but one recompense in damages, though tbe as- 
sault and battery be committed by several, and thmigh his 
action be brought cither joint or several. 
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As where in assault and battery against two^one pleaded 
not guilty^ and the other pleaded Bon assault demesne^ and HSSmcwtoiS' ^' 
both issues were found for the plaintiff ; it was held that cro. jac. nrf 
there should be but single damages assessed. So where "■•p«^*SP«» 
one defendant had pleaded specially^ and plaintiff demur- ii tioT;! ' ''^* 
red) and had judgment on demurrer ; it was adjudged that 
there should be but single damages assessed. 

Therefore where plaintiff declares jointly, the jury can- 

Rodney ▼. StfodCt 

not sever the damages, so as to give greater against one canh. ip. 
than another. But if the jury find otherwise, the plaintiff 
may enter a nolle firosequi against all but one, and have ■ *^« ^*«' 398. 
judgment against him. 

But in this, as well as other actions of trespass against j^,^ ^ 
several, the jury may find some guilty, and others not 

guilty. 

And in the case of an action against husband and wife, ibio. ^ 

the jury may find the wife guilty, and the husband not 
guilty ; and so, vice versa, 

VIII. Of the costs. 

By statute it is enacted, that no action shall be sustained 
in any court of common pleas, where the damage demanded 
does not exceed twenty dollars, unless by appeal from a isos*, tea! 2. ' " 
justice of the peace, saving such actions wherein the title 
to real estate is concerned ; and if, upon any action origi- 
nally brought before the court of common pleas, judgment 
shall be recovered for no more tl^ twenty dollars, debt or 
damage, in all such cases, the plaintiff shall be entitled, for 
his costs, to no more than one quarter part of the debt or 
damage so recovered. 

IX. Of assault and battery, considered as an offence 
against the peace. 

An assault and battery is not only a private injury, but is 
also a public wrong ; inasmuch as it involves a breach of ^ ^^^ ^^^ 
the peace. The offender is therefore liable, not only to the 
injured party, in an action for damages, but also to the 
commonwealth, on indictment, in a court of record, or on. 
complaint, before a justice of the peace ; whose duty it is, 
Sn caae^a high-handed «ssauit and battery, to recognize 
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sKsdl sentence and order, according to the nature and ag* 
gi:*avation of the offence. 

^I. 0£/elomou8 assaults ; and how punished. 

Besides simple assaults, there are what the law denomi- 
nates felonious assaults ; and these derive the epithet an- 
nexed to them, from that atrocity of intention, with which 
thef are committed. 

1. Such an assault with a dangerous weapon, or other 

actual violence, and with an intent to rob or atetUy subjects iso/.a^ip.sea.p.' 
the offender, and any person present, aiding and assisting 

. . i_ 1 1, 1 1, J ,1 With intent to rob or 

therein, or who shall have counselled or procured the same Heai. 
to be done, to solitary imprisonment for a term not exceed- 
ing one year ; and afterwards to confinement to hard labour 
for a term, not exceeding ten years. 

2. If committed with a dangerous weapon, and with an , ^ 

^ , *^ ' Mass, Stat. March 159 

intention to murder or to maim or diafigure ; in such case, «8o5,aa 2i,8ea.5< 
the offender, and any person present, aiding or abetting with intent to mur- 
therein, and any one who, not being present, shall have J^e?**"*' **' ^ 
counselled, hired, or procured the same to be done ; all 
these are punished by solitary imprisonment for a term not 
exceeding six months, and by confinement afterwards to 
hard labour^ or by imprisonment in the common gaol, for a 
term not exceeding four years. 

3. If committed with an intention to commit a rafie / 

in such case, it is provided, by statute, that if any man with i^', aa ^, sea.' 3.^' 
such intention, shall make an assault upon a woman, or 

^ , , With intent to com- 

female child, every such offender, and any person who mit a rape, 
shall consent, aid, or assist therein, shall be punished by 
solitary imprisonment for a term^ not exceeding three 
months, and by confinement afterwards to hard labour, for 
a term, not exceeding ten years ;-— or by a fine, not exceed- 
ing five hundred dollars, and by imprisonment in the com- 
mon gaol, for a term, not exceeding one year, according to 
the aggravation of the offence. 

It is somewhat remarkable, that our legislature have 
made an assault, with an intent to murder j less penal than 
an assault, with an intent to steal. 

The offence of a felonious assault is exclusively within what court has cog- 
thc juriiMUction of the supreme judicial court. j^i^J^ °^ ^^^"**»"' 
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lal. Of tlic clioice of assessors ; and how they are sworn 

2[1. Proceedings in case of an assessor's refusal to serw 
in such office ; and (he penalty he thereby incurs. 

3d. In what cases selectmen are assessors, fx officio. 

4th. Proceedings in case any town or district negleo 
(o choose either selectmen or assessors ; and the penalt] 
which the town or district thereby incurs, 

5th. Liability of plantations, in case of neglect tochooai 
assessors ; and the proceedings in soch case. 

6th. Of the power and duty of assessor!) of parishei 
and precincts, relative to calling parish and precinct meet 
ings. / 

7th. Proceedings .in case neitlier the selectmen noi 
assessors, chosen by any town or district, will accept tb( 
trust ; or where, having accepted the trust, they will noi 
perform their official duty. 

8(h. Of the power and duty of assessors, previous tc 
their making assessments. 

9th. Of their general power and duty, in the act ol 
assessTnent. 

!Oth. Of their power and duty relative to taxes, assess- 
ed for the erecting or repairing of school- houses. 

llth. Of their power and duty relative to taxes, assess- 
ed for the support of public worship. 

13th. Of their power and duty relative to taxes assess- 
ed for the support of highways. 

1 3th. Of their power and duty relative to the abatemeni 
of taxes; and herein of the remedy for the aggrieved party: 
in case of refusal on the part of the assessors. 

Uth. Of their power and duty In relation to collector: 
of taxes, when such collectors are taken on a treasurer's 
execution. 
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15th. Of their power and dut^ in relation to such col- 
iectorS) as, from insanity or infirmity, are unable to dis- 
charge their duty : Also, their power and duty, in case of 
tile decease of a collector. 

16tb. Of their power and duty, on failure of a deficient 
Collector to satisfy a warrant of distress, issued against him 
by the treasurer and receiver-general j and herein, of their 
liability for the neglect of such duty. 

1 7th.* Of their power to issue a new warrant for the 
collection of taxes, in case a former one be lost ; or when 
a new collector is chosen. 

1 8th . Of their compensation . 

1 9th. Proceedings in case assessors neglect^to obey the 
warrants of the treasurer and receiver-general ; and their 
liability in such cases. 

20th. Proceedings in case the estates of assessors shall 
be insufficient to satisfy a tax, to the payment of which, by 
official delinquency, they have rendered themselves liable. 

I. Of the choice of assessors ; and how they are sworn. 

1. By Towns and Districts. In the nionth of MMi. cut. fa. ap, 
March, annually, at the same meeting, when other town 

and district officers are chosen by the respective towns and {S'SSJ^hoslni *"*"**" 
districts in this commonwealth, there shall be chosen, by 
the qualified voters then present and voting, or the major 
part of them, three, five, seven, or nine meet persofis, to 
be assessors of all such rates and taxes as the general court 
shall order and appoint such town or district to pay, to- 
wards the charges of the government, within the space of 
one year from the choice of such assessors, unless the war- 
rant for the assessment shall not be by them received Skea«alSS?»? 
before the first day of March succeeding ; and in case of *^**'*^*°**^« 
its being received afterwards, it shall be delivered to their 
successors in office, who shall be under the same obliga- 
tions to make the assessment as their predecessors would 
have been under, if they had seasonably received the same ; 
who shall ' also be the assessors of county> town^ and dis- 
trict taxes. 
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choose a moderator and clerk, as also assessors and col- to^wie'lS^Sill 

lectors, for assessing and collecting such plantation's pro- ^^ 

I>OTtion of such state and county tax, as shall be ordered to 

^^ assessed, to be duly paid, when collected by such collec- 

tiors, to the state or county treasurers respectively ; and such AweMon, &c. to bq 

olerk, ASSESSORS, and collectors, shall be under oath, to be "° ^* ' 

administered by the moderator of such meeting, for the 

faithful discharge of their respective trusts, and shall have Th«fr compeawtton. 

the same allowance from such plantations, as such officers 

are entitled to by law in towns corporate. 

The same statute provides, that the assessors, who shall, ^^^ ^^^ p^ ^^ 
from time to time, be chosen or appointed for such planta- "^Sdjica, u. 
tion, shall have power, and they are required to issue their p^^^fcn of $mtna» 
warrants for calling meetings of the inhabitants there, in fSSremStlnff^ ■ 
the month of March, annually, for choosing such officers 
as aforesaid, who shall be sworn by the moderator, or some 
justice of the peace, as aforesaid. 

The same statute further provides, that every moderator 
of a plantation meeting shall be held and obliged to notify 
the plantation officers to appear either before himself, or Moderator to sum- 

inon sMctsors to ap* 

some justice of the peace, within seven days fram the time ?««-, and take t&e 

' '^ ' necessary oaths. 

of their being chosen, and take the necessary oaths ; and, 

in case of neglect, shall forfeit and pay the sum of three F«|ettote fer nt- 

pounds^ for the use of the plantation, to be recovered by any 

inhabitant thereof, before any justice of the peace within 

the same county. / 

By a subsequent statute, it is enacted, that all plantations 
which shall, from time to time, be ordered by the general VrSeJ&iJ^l^: 
court to pay any part or proportion of the public taxes, are 
folly vested with all the powers that towns in this com- pUntaSonftoTSooJc 

assessors 

monwealtli by law are ; so far as relates to the choice of 
assessors of taxes. 

II. Proceedings in case of an assessor's refusal to serve 
in such office ; and the penalty he thereby incurs. 

In regard to assessors, chosen by a town or district, it ii 
provided, that if any assessor, after being chosen and noti- Mass. stat. Feb. ao, 
fied to take the oath of assessor, in the way and manner ^ ^^_ , 

Forfdture in caae an 

Other town officers are notified and summoned, shall neglect ^^J^ *"Xis?'to 
10 appear, or, appearing, shall refuse to be sworn j he shall b««worn. 
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foifeit and pay the sum of ^ve fiounda, for the use of the 
poor of the town or district rcspeciively ; (o be rccoverei 
MDdeof recovery, ^y (i^eir respective treasurers, before (he court of genevaL 
sessions of the peace, for the county in which such toviiior 
district lids, by complaint. 
¥id,Appand.No.ni. The form of this complaint is prescribed by statute. 

Power, however, is given by statute to the court of gcnc- 
■ 786, t&\,K&. I. ' ral sessions nf the peace, upon reasonable excuse made to 
Power oT theiaaoai them by any assessor that shail refuse to accept as afore- 
said, to remit, if they see cause, the pendly aforesaid. 
And the selectmen of every such town or district, vrhen 
itm' a'a'i ^!^ '"' ^"J" ""^ *"" "loi's of the assessors, so chosen, shall refuse aa 
iBcaieitovmaidu- aforesaiJ, shall forthwith, after notice thereof, summon a 
; meeting of the qualified voters of such town or district, t»- 
choose an assessor or assessors, in the room of such aascs- 
■on. sor or assessors so refusing ; which voters, so assembled, 

shall accordingly choose so many assessors as shall b^ 

Duoy M miy be wanting to complete the number, which the town or dis- 

thcDDiDbct. trict,atlhe time of the first choice, voted should be elected. 

In regard to assessors, chosen by plantations, it is enact- 

?jM lS^^i^^i. *'^' ^'"'^ ^"y P^"^"" *'"* shall be chosen to the office of~ 

assessor of taxes, in any plantation, and shall refuse to ac- 
S^rf*pilmmto!ir, '^'^V^ "** ^^'^ '** which he shall have been elected, or ne- 
t£eMce«MT m^i* g'^^t to take the oath by law required to be taken by asses- 
sors of taxes in towns, shall be liable to the same penalties, 
recoKiy. ^^ j^^ recovered in the same way and manner, as is provided 
ID the case of assessors refu^ng to accept such office when 
chosen by towns. 

HI. In what cases selectmen are, ex officio, assessors. 

If any town or district shall not choose assessors, or if so 
HiB. Stat. Feb. 10, many of them, so chosen, shall refuse to accept, so that 
there shall not be such a number of them as any town or 
district shall vote to l)e the assessors thereof ; then the se- 
lectmen of such town or district shall be the assessors 
thereof ; and every one of them shall be sworn to the 
faithful discharge of their trust. 

IV. Proceedings, in case any town or district neglect to 
choose either selectmen or assessors ; and the penally 
which the town or district thereby incurs. 
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If any town or district shall neglect to make choice of 
adectmen, or assessors, the said default being made known ^^U'.Sa^.lS'.^* 
to the court of sessions within the same county ; such town 
or district shall forfeit and pay a sum not exceeding one townordi^%hJ:h 
hundred fiounds^ nor less than thirty pounds j as the court of icdmcn or assesson/ 
lessions shall order, for the use of the commonwealth ; 
ind in such case, (as also where neither the selectmen nor 

In such case, Sx* the 

issessors, chosen by any town or district, shall accept the s€s»ioni to appoint as- 



sessors. 



rust, or, having accepted the trust, shall not perform their 
luty) the court of sessions, in the same county, are empow- 
ered to nominate and appoint three or more sufficient free- 
aolders, within such county, to be assessors of the rates or 
;axes in such town or district, as aforesaid ; which asses- fhTO?ppStot5bySc 
K>rs, so appointed, after being duly sworn, shall assess the ■*'**°"« 
polls and estates, within such town or district, their due 
proportion of any tax ; according to the rules set down in 
the act for raising the same ; together with the aforesaid 
penalty, where the town or district makes default as afore- 
said, and such additional sum as shall answer their own 
reasonable charges, for time and expense in the said service, 
not exceeding ten shillings per day for each man so em- Thdr compenfatkui. 
ployed ; and, having made such assessment, shall issue a 
warrant, under their hands and seals, for collecting the 
•ame, and transmit a certificate thereof to the treasurer, 
with the name of the constable, collector, sheriff, or his 
deputy, to whom they shall commit the same to be collect- 
ed ; and such assessors shall be paid their charges as 
abovesaid, (the same being adjusted and certified by two 
or more justices of the court by whom they were appointed 
assessors, under their hands,) out of the public treasury, by 
warrant from the governor, with the advice and consent of 
council. 

By a subsequent statute, it is further provided, that if 
the inhabitants, qualified to vote io town affairs, of any ^^'^f^^^-^^^-if^* 
town, district, or plantation, in this commonwealth, from 
which any state or county tax shall be required, shall ne- Sa,^cr°^pu^tion] 
gleet, for the space of five months after having received the SS for*^c*«pace*of 

_ ^ r .1 . f . fi^c months, after 

warrant ot the treasurer, for assessmg any state tax, to having received the 

, treasurer's warrant 

Choose assessors to assess the same, and cause the assess- for the assessment of 

any state tax— in such 

ment thereof to be certified, as the law requires, to the c»«» ^« treasurer 




r of the common wealth, for ilic lime being, and 
nfiucbun co\it&td agreeably to his warrant, directing (he tame ; he is author— 
Se pio]KiiT «f 'ny ired and directed to isatie his wariaiit, under liis hand an*. 

inlubluat of nich dc 

acknctBwa,&c. acal, directed to the aheriif of the county, or his deputy* 
requiring him to levy and collect, by distress iind sale, lh« 
sum mentioned therein, of the estates, real and perarniaU 
of any inhahitunl or inhabitants of such deficient town, dis-- 
tricl, or plantation ; which warrant the said sheriff', or h» 
deputy, is empowered and required to execute ; obsening- 
3hom*m<? wVmni the same rules and regulationa aa are, by law, provided for 
h<!i.cari. satisfying warrants against deficient collectors of public 

taxes : And it shall be the duty oF the said sheriff, or his ' 
deputy, on receiving the said warmnt, foilhwith to trans— 
niit an attested copy thereof to the selectmen, or clerk o^ 
the town, district, or plantation, named therein ; and if tht 
assessors shall, within sisty days from the receipt of such, 
attested copy, deliver to the said sheriff, or his deputy, &. 
,„,iai£^o,to(B- certificate according to law, of the assessment of the taE 
S^iT^HiSficS' or taxes required by said warrant, and pay the officer his 
legal fees, he shall forthwith transmit the same certificate 
to the said treasurer, and return the warrant unsatisfied. 

The same statute further prorides, that if the inhabi- 
tants, qualified to vote in town affairs, of any town, district, 
iSoo, iai,Ka. I. or plantation, in this commonwealth, from which any state 
ireatdto oi" (bounty t^'' sl*^' ^^ required, shall neglect to choo3e,and 
""* ''h''K?Se u"- ''^^P '" '^^'^^' assessors to assess the same, as the law re- 
""^(I'lSiiSLoTiin- 1*"'™* • '■^^ treasurer of the commonwealth, or of the 
So«e jn?'k«p 'in county, for the time being, is authorized and directed to 
officeMKMOB.&c. jggyg (jjg warrant, under his hand and seal, directed to the 
sheriff of the county, or his deputy, requiring him to levy 
and collect the sum mentioned therein, in manner afore- 
said. And the sheriff aforesaid, or his deputy, shall exe- 
who mnic h KuTuit cute Said Warrant, observmg all the rules and regulations, 
and all the provisions mentioned aforesaid. 

V. liability of plantations, in case of neglect to choose 
assessors ; and the proceedings in such case. 

By statute, Feb- 20, 1785, it is provided, that if any 
plantation shall neglect to choose assessors, or if the asses- 
sors chosen by any such plantation, and accepting such 
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trusty shall be remiss or neglect their duty ; in every such 
case, such plantation shall be subject to the same penaltiesy 
and be proceeded with in the same manner as, by the same 
acty is provided in the case of deficient towns. 

As to the statute of Feb. 25, 1800, quoted under the 
preceding head, no distinction is made therein, between 
towns and plantations ; but the provisions of the statute 
apply equally to both. So that now a plantation which pays 
public taxes, and neglects to choose assessors, is liable to 
the same penalties, and must be proceeded with in the same 
manner, as in the case of a town which thus neglects. 

VI. Of tlie power and duty of assessors of parishes and 
precincts, relative to calling parish and precinct meetings. 

Assessors of parishes or precincts are empowered to 

^FflflB At'tt^ Tmma ^9^9 

manage their prudentials, unless a committee shall be spe* i786,aaz,sea.;i. ' 
cially appointed for that purpose, which any precinct or 
parish is empowered to choose, if they think proper ; and Mffonofparishethave 
the said committee, where any such shall be chosen, and caiHng pwish aeet- 

, ings, as •dechnen 

the assessors, where no such committee shall be appointed, have for caiung town 
shall have like power and authority in all respects for call- 
ing parish or precinct meetings, as selectmen by law have, 
for calling town meetings. And when ten or more of the 
qualified voters of any precinct or parish shall signify in DutyofrachaMcuon 
writing, their desire to have any matter or thing inserted in fcr calling amectiog. 
a warrant for calling a meeting, it shall be the duty of the 
assessors to insert the. same in the next warrant they shall 
issue for that purpose. 

And in case the assessors shall unreasonably refuse to 
call a meeting, or a parish or precinct shall have no asses- ifaM.stat. jnae as, 
sors within it to call one, or not a major part of the asses- '^ * *•**•*• 
sors or committee which any parbh may agree upon to be in what omo a jot- 

' . , - ticc of the peace ii 

chosen, any justice of the peace for the same county, upon anthorised to cau 

CBCh mcctiiifli* 

the application of ten or more of the voters in the parish 
or precinct, may call a meeting, in the same manner as a 
justice of the peace is by law authorized to call a town 
meeting. 

VII. Proceedings, in case neither the selectmen nor 
assessors, chosen by any town or district, will accept the 
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irusi ; or wheiei having acceptcii l!ie trusl, tlicy will iifit 
perforni their official duty. ' 

Where ncUlicn' the sekctmeii nor assessors, clioaeii by 
■ rBis^.ft i'.kV. 3, ■ any town or disirict, shall accept the trust, or, having ac- 
cepted the trust, shall not perform their duty ; in such caso 
tile court of sessions, in the same county, are empowercff 
to nominate and appoint three or move sufficient freebolderSi 
within such county, to be assessors of the rales or taxes Ib 
such town or district ; which assessors, thus appointed, at 
ivr being duly sworn, are vested with the same powers, fof 
the same purposts, and receive the same compensation, as 
jsscssora appointed by the sessions, in cases where a town 
1)1' district neglect to chm»e either selectmen or assessors. 1 

^ Vfll. Of the power and duty of assessors, prcTioust* 

their making assessmenta. 1. 

The assessors of each town, district, plantation, precfai^ 

"w.ia'' «a"^' ""'' P^'''^''' '■especlively, in conitnient time, before they* 

proceed to make any assessment, shall give seasonable 

noti^Kri™io*E^ warning to the inhabitants, at any of their respective meet- 

Stloruieup^ m5 '"6^' *"■ ^y posting up notifications in some public place in 

""'"■ said town, district, plantation, precinct, or parish, as the 

case may be, or notify the respective inhabitants in some 

other way, to make and bring in to them, the said assessors, 

true and perfect lists of their polls, and of all their estates, 

both real and personal, (saving such estate as is, or may by 

law be, exempted from taxation) which they were possess* 

ThoKwftonMieato ed of, at such periods as the general court may, from time 

notlinaiicd cd'^ to time, order and direct ; and if any person or persons 

^ u ibtafnt. qf shall not bring in a list of their estate, as afores^d, to the 

1 assessors, he, she, or they, so neglecting, or refusing, shall 

not be admitted to make application to the sessions> for any 

abatement of the assessment so laid on him, her, or them ; 

unless such person or persons shall make it appear to said 

court, that it was not within the power of him, her, or them, 

(o deliver to the assessors, respectively, a list of his, her, or 

their rateable estate at the time appointed for that purpose- 

And if the assessors suspect any falsehood in the list to 

"m", SS^ISl i?" t^«"* preiented, of polls or estates as aforesaid, then the 

said assessors, or either of them, shall require the person 
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2}feBeiiting such tist, to make solemn oath, that the same is 
true ; which oath, the assessors, or either of them, are em- SpSi2yf51!Slod 
powered to administer ; and such list, being exhibited on ui^are 'em]^m«i 
oath, shall be a rule for that person's pro^iortion of the tax, to the pmm ^ 
"who presented the same, which the assessors may not ex- *^^ ***"" 
ceed, unless they shall discover any error therein ; in which such list, when nroni 

, ..,,,. ^ , ^ to, to be received as 

case, the assessors are authonzed and directed to assess true, anieas some er- 
ror be deteded theit- 
stich articles as appear to be kept back. in. 

IX. Of their general power and duty, in the act of as- 
sessment. 

1. Assessors, chosen by towns and districts, are directed 

to assess the polls of, and estates within, such town or dis- j^^^^ ^^^^ ^^^. ^^ 
trict, their due proportion of any tax, according to the rules '^*^»*^ '»**^ '• 
set down in the act for raising the same, and make perfect ^on^to mak<f »- 
lists thereof under their hands, or the hands of the major to^h?, and,^aft£ 

_ , _ . , . .1 tt having made perfeA 

part of them, and commit the same to the constable or usts thereof, to xom- 

, , mit the same to an 

constaUes, collector or collectors, sheriff or his deputy, officer for coUeakm. 
with a warrant under their hands and seals, in the form ^ , , __ 

Their dnty toretom 

directed by the statute, and return a certificate thereof to * certificate thereof 

^ ' ^ to the treanirer. 

the treasurer or receiver-general of this commonwealth, for 

the time being, with the name of the constable or consta- 

bleS) collector or collectors, sheriff or his deputy, to whom 

they shall have committed the same assessment, with the 

warrant as aforesaid to collect ; and the said assessors shall S^^d!S^r*?Sw 

also have their assessment recorded in the town or district town or district clerk; 

book, or leave an exact copy thereof, by them signed, with Sied^in t^* anessois* 

, 1* > , 1 r« 1 • « . office,before the same 

the town or district clerk, or file such copy m the assessors' be committed for coi- 

ledton. Also the val- 

office, where any such is kept, before the same shall be ^^°l '^'yj <^ 
committed to a constable or collector, the sheriff or his 5. ***** *^^ ^*'^'* 

OIBCC* 

deputy, to collect ; and at the same time shall lodge in the 
said clerk's office, the invoice or valuation, or a copy thereof, 
from whence the rates or assessments are made, that the 
inhabitants, or others rated, may inspect the same. 

2. The same statute further provides, that all county, 
town, district, precinct, plantation, and parish taxes and 

rates, shall be assessed and apportioned by the assessors of tiia^^antaSm, and 

parish taxes, to be w- 

the several towns, districts, plantations, precincts, and par- tesscd according to 

the last tax aft« 

ishes within this commonwealth, upon the polls of, and 
estates within the same, according to the rules that shall, 



I time to lime, be presciibed and set, itisndbf tlic tticn '' 
;ax act of the genera! court.* And such assessors shaft' I 
e attested copiei of such assessments and valuations lo I 



' Tbe tenma, in the actual occupation of land, i« liable to ba 
assessed for it ID pariah taica, andnotthe ontiur of the land, wba 
lives in anatier lovm. 

As in the case, Martin w. Mansfield & al., 3 Mass. T. R. 419, 
which was trespass, far taking, and cnrrying away the plajnlilfa 
chaise, kc. The defendants pleaded spccinll)', and jiiBtified under 
certain proceedings, as asBessora of U»e first parish of Ljnn f tlitt 
the plaintiff was assessed b a certain sum, by rcaion of his being 
tbe owner of certain reaJ and personal estate in said parish of 
Lynn ; that the plaintiff refused to pay the sum, so assessed i 
wiierefore, one Mansfield, (tlie collector of said parish, to whom 
the defendants had committed their warrant, for the colleclion of 
■aid aiim, so usesied) distrained the plaintiff by his said chaise, 
&c., which is the trespass complained of. The plaintiff replied, 
Oiat, at the time, &c., be was, &c,, an inhahitaiit of the town <lf . 
Marblchead, andnotaniLiiiabiUntoflheloivnof Lyim i and tliat, 
at the several times, &c., he was the owner of tbe messuage and 
farm in question, together with the household furniture, and im- 
plements of husbandry, and stock, thereto belonging : and that, at 
the several times. Etc., said messuage, furniture, &c., were in tbe 
actual occupation and tenancy of one Abraham Kimball, as plain- 
tiiTs lessee, from year to ^ear, so long as the parties should please ; 
the sud Kimball yielding and paying therefor, one half of tbe an- 
nual produce and profits of the demised premises ; — which said 
tenements and property are the same, &e., without this, &c. To 
this replication there was a demurrer ; and the replication was 
adjudged good. 

tn this case, the opinion of the court was delivered as follows, 
by Sedgwick, J. 

Assessors are to make the apportionment of their taxes accoid' 
ing to the rules, prescribed in the neit preceding tax act of the 
legislature j and in the tas act passed in 1804, by which the de- 
fendants should have governed themselves, the assessors were di- 
rected to assesg for real estate, by three descriptions ;— First, to 
assess on the inhabitants of the town, &C. respectively, according 
to the just value of the real estate pttifued by each inhabitant (rf 
such town, &c., on the first day of May, in his, her, or their own 
right, or in the right of otkeri, lying within such town, fcc. Ac 
cording lo tliis direction, it was tbe duty of the assessors to tai all 
tbe land, actually ^««iea^, to the person ))(««Mii^ the same. And 
as the land, for which the plaintiff was taxed, was then actually 
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Vjc lodgtKl in the clerk's ofiice of the piftoe where the same SiSIf ^RSmSS 
are made, or file the same in their own ofike, if any such S^i^lj^j Sfi£d 
they have.t fee!*" '•••■^* '^' 

3. The assessors for any town, district, plantation, pre- mah. 8t»t. Feb. ao, 
dnct, or parish, are authorized, from time to time, to ap- '^ '* '*** 



possessed by his tenanty and not by him, it could not be legally 
charged to bim. 

The second description of real estate, to be taxed, is in these 
words ; " upon the owners of real estate in such town, &c., wheth- 
er such owners reside within the same town or not, upon the said 
first day of May." This provision was manifestly intended to apply 
tQ such real estate, of which there is a good deal in this common- 
weahb, -^ich is, part of the year, actually possessed, and part of 
the year vacant ; and authorized an assessment of it to tlie propri- 
etor, although he might not be in the actual occupation, on the first 
day of May. 

The third description is of the proprietors of non-resident real 
estate ; and this extends, as the terms import, to proprietors of land 
and real estate, who do not reside within the town, &c. where it 
lies ; and to real estate, which is not in the actual occupation of a 
retideta within the town. 

As to the personal estate of the plaintiff, if it could have been 
taxed to him at all, it must have been done by the town and parish, 
wher^ he was an inhabitant. 

t Assessors of parishes must make a list and valuation of the 
taxable property, before assessing a tax, or the assessment will be 
illegal and void. For, per curia, in the case Thurston vt. Little & 
al., 6 Mass. T. R. 429 ; the public revenue of this commonwealth 
arises principally, and that of towns and parishes arises wholly, 
firom assessments upon polls, upon the value of property possessed 
by the citizens, and upon their income from their several occupa- 
tions and employments ; and not, as in most other countries, by 
taxes upon certain specific articles. This value can only be ascer- 
tained, for the purpose of assessments, from the returns to be made 
by the persons liable to taxation, and, in case of their failure or ne- 
glect, by an estimate to be made by the assessors, known, in our 
country, by the word dooming. In whichever of these modes the re- 
sult is obtained, it is equally required by law, that a list and valuation 
of each individual's taxable property be made and preserved for the 
inspection of all interested in the assessment. This furnishes a 
pODsiderable ch^ck on the assessors, and affords a protection to tho 
citizens against prejudice, partiality, or inattentioq. 
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I porlion on the polls and estates, according to law, sucfc- 
jddidooal sum, over and itove the prccist: suni to thfi^S 

J commitied to assvaa, as any fractional divisions of su^^ 

precise BUm may render coDvcnient) in the npportionniei^^ 

thereof; not exceeding Gve per cent, an the sum taxed -| 

Provided,the whole excess aliall> in no case, amount to moMJ 

The mrpiiit uni ta than (he Bum o\ forty fiaundn, the surplus sum shall be paic3 
be pjdd Into the trci.- . . 

•u^. into the treasury of such town, district, plantation) preciacC^ 

or parish, and shall be subject to the order and disposal cM 

such town, plantation, precinct, district, or parish ; &nd Ln| 

Se1^"<i?iiidr^' slwll be the duly of such assessors, to certify auch towi>u^ 

■"""■ district, plantation, precinct, or parish treasurer, thereof. J 

MiH. sut. Feb, lo, *• ^^^ whereas the county tax may often be so smaH^j 

\7i6,i&i,K&.>^. jiijjj jj would be inconvenient to makt: a separate list of caiA^ 

AwwrtnuTuidibe person's proportion of it ; it is therefore provided, that, \t»< 

<™MTtu to oaer ^__^|^ ^.^^^ j( ^^^,| ^^ j^^f^,, f^^ ^^^ assessors of any town, 

district, or plantation, to add their proportion of the counljr 

tax to any of their other taxes, and make out WBiraiita and , 

certificates accordingly. I 



X. Of their power and duly relauve to taxes, a 
for the erecting or repairing of school -houses. 

For these purposes, every man shall be taxed in the dts- 

■tjn^iaj.iea. 1 ' trict in which he lives, for all the estate he holds in the 

town, beint under his own actual improvement ; and all 

In Hhu dktrta, and 

for whu ettjte, pet- other of his real estate, in the same town, shall be taxed in 

the district in which it is included ; and lands, when the 

owner thereof lives without the town, shall be taxed Jo such 

\ disttict BB the Bssetsors, having regard lo the locU sit— tjaw 

dnXr?ne"i?^"hS thereof, shall appoint ;• and it shall be the dtrty of the as- 

•haiibe^uud; ^d scssors, before they assess a tax for any district, todtter- 

' *""*' mine in which district such lands respectively shall be txxecl, 

Roch cerUEdtG tote , ... . . , . , . . .. . , 

>«<>iiieiL sad to cerufy, m wniing, their deteriniDaUon to the clerk 

* Monies voted to be raised b; the mhibitanta of a icbcm] dli- 
ttict, for the erecting of a ■chool-house, may be staeued by naes- 
tora chosen after such vote. Pmd v. Krpa If a!. 3 JfoM. 7JP. 330. 

So *bo the inhabitants of ■ lehool diatrict, having trted to ruse 
mosiea for erecting' a school-hmue, may afterwanb, lad beftre the 
sane are aaaeiied, reiond such vote at thoT lUaBrBtiw. Aatf «. 
JtegtuVal. 5Mau.T.Jl.730. 
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cRf the town, who shall record the same ; and such land, 
while owned by any person, residing without the limits of 
the town, shall be taxed in such district, until such towns 
shall be dbtricted anew : Provided however, that all the ^JjJ h?*tii?«2j 
Isnds within any town, owned by the same person not liv- ^^'^^'^ 
ing therein, shall be taxed in one and the same district. 
And the assessors shall assess, in the same manner as 

town taxes are assessed, on the p(^ls and estates of the node of assessment. 

inhalntants composing any school districts, and on lands in 

aaid town, belonging to persons living out of the same, 

which the assessors shall have directed to be taxed in such 

district, all monies voted to be raised, by the inhabitants 

of such district, for the purposes aforesaid, in thirty days ^ •««•««» • 

after the clerk of the district shall certify to said assessors 

the sum voted, by the district, to be raised as aforesaid .t 

• And it shall be the duty of said assessors to make a war- 
rant, in due form of law. (firected to one of the collectors JMesson to issue their 

warrant for the col- 

of the town to which such district belongs, requiring and icaion of such taxes. 
empowering said collector to levy and collect the tax so as- g^^^ ^^^^ ^^^ 
sessed, and to pay the same, within a time to be limited in Sto^^tt^iS^,''*^ 
said warrant, to the treasurer of the town ; to whom a cer- 
tificate of the assessment shall be made by the assessors. J^gSSSCTt^* tS' ^ 

made to the treasurer. 

f It is not necessary that such assessment be made within thirfy 
days from the date of the certificate of the district clerk ; for there 
axe no negative words restraining them firom making the assess- 
ment afterwards : And accidents might happen, which would defeat 
the aathorityy if it could not be exercised after the expiration of 
* thir^ days. The naming the time for the assessment must be 
eonsidered, thereibrey as directory to the assessors, and not as a 
limitation of their authority. JBy the wurt, in the tase Pond v. Kegw, 
t^ al.3 Mm. T. H, 330. 

So also if an illegal assessment of such monies be made, the 
same, or succeeding assessors, may make a new assessment, for 
which purpose, the district clerk may issue a second certificate : 
For the first certificate may be lost, mislud, or destroyed by acci- 
dent before the assessment is made ; and it would be unreasonable 
to decide, that he could not make a second certificate in that case, 
that the assessors may have, in their possession, a document neces- 
sary to justify them in proceeding. M^ the ma% m the cote Pond v. 



kt »iiMe dapoui ii ^^"'l ""= money SO collected sod paid, shall be at the dis-. 

^ money, thuj col- pQjj] ^f ;|jg cQinmUtee of the districl. to be by Ihem ap- « 
plied for the building or repuiiring a school-house, in theA- 1 
district to which they belong. And such collector, in col-^ 

Povencfcoueaon. lading su^h tax, shall have the same powers, and beholdeth ( 
to proceed in the same manner, as is by law provided inf'] 
collecting town taxes. I 

Tlie same statute further proTides, that the treasurer of 

Mu>. stit, Ftb. is, any town, to whom a certificate of the assessment of a dis— ' 
trtct tax shall be transmitted as aforesaid, sitall have the 

Fowtroftheitoisur- same authority to enforce the collection and payment o^ 

leflioniiruii moDcr the money so assessed and certified, as if the same had j 
been voted to be raised by the town for the town's usc,# I 
And the treasurer and collector shull be puid the samB[ 

S'Ki'^"^i™mBT "commission on the money collected and paid, for the usOj I 

loUcflor, ind luoi- ^f ^ school district aforesaid ; and the assessors, for assess- 
ing said tax, shall be allowed, by the district, the same sum 
for each and every day while employed in assessing the 
same, as is allowed and paid by the town for similar ser- 
vices. 

XI. Of their power and duty, relative to taxes assessed 
for the support of public worship. 

Every town, parish, precinct, district, and other body 

rtMo'iia ig,ica'.4. politic, and religious society, is authorized to cause all 
sums of money, by them respectively voted to be raised 
from time to time, in any legal meeting duly assembled 
and holden for that purpose, for the settlement or support 
of any public teacher or teachers of religion, or the build- 
ing or repairing any house or houses of public worship, to 
be assessed on all the rateable polls and property within 
each particular corporation or religious society aforesaid, 
(the polls and estates of Quakers excepted) in the same 
proportion as state or town taxes are, by law, assessed. 

money tobepSidinio And such sums of money, when so assessed and collected, 

eiruucr. ^j^^jj j^^ p^j j^j^ ^j^^ treasury of such town, if composed 

of one parish or society ; if otherwise, to the treasurer of 

HownidimoncTiito the patish, precinct, district, or other body politic, or rc- 

ueuonr. ligious society aforesaid, to be by him paid out as directed 

and ordered by the selectmen of such town or district com- 
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nuttee (where chosen) or otherwise by the assessors of 
such parish, precinct, and other body politic, or religious 
society, for the purpose#for which such money was raised. 
Provided, however, that when any person, taxed in any 
such tax or assessment, voted to be raised as aforesaid, for b^ioo^ ^?mt 
the purposes aforesaid, bemg, at the time of voting or rais- may ivqnest that his 

. r j-rp J tax be applkd to the 

ins: any such tax or assessment, of a different sect or ae- wppoct of hk own 

° ' . . teacher. 

nomination from that of the corporation, body politic, or 
religious society, by which said tax was so assessed, shall 
request that the tax, set against him or her, in the assess- 
ment made for the purposes aforesaid, may be applied to the 
support of the public teacher of his or her own religious sect 
or denomination ; such person, procuring a certificate, in 
substance as is prescribed by statute, signed by the public IJS^cTccriSficate 
teacher on whose instruction he usually attends, and by jJcewi'iIuSt^^^ 
two other persons of the society of which he is a member, 
(having been specially chosen a committee to sign said SZteteeApf«iiSu^I 
certificate ;) and having produced said certificate to the ^^' 
selectmen, committee, or assessors (as the case may re* 
quire) of the town, district, parish, precinct, or other body 
politic) or religious society, by whom he or she has been such certificate ihait 
taxed as aforesaid, it shall be sufficient to require them pucation of htota/T 
respectively to order and direct the treasurer of such cor- 
poration or religious society, to pay over the amount of such 
taxes, so applied for, to the use of the public teacher of 

. . . Such teacher entitled 

the religious sect or denomination to which such applicant to receive it. 
belongs ; and such public teacher shall thereby be entitled 
to receive the same.* 

The statute has further provided, that the assessors of .^ 
each parish or religious society, within the commonwealth, 
may omit, in the taxes voted to be assessed on the polls J2SrS5penon!f 2 
and estates within such parish or society, such persons, ^^Srfff*^^"''"*"^ 
living within the limits of the same, as belong to, and 
usually attend public worship in a religious society of a 
different denomination. 

XII. Of their power and duty relative to taxes assessed 
for the support of highways. 

* For further information on this subject, see title AssuMPSfr, 
under the bead of Momby had and bkcsivsd. 

VOL. I. PAKT I. R 
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ij^ Kft! i"'"' *' Each town, at some public niteling of I lie inhabitants 
tliertof, regularly notified and warned, shall vote and raise 
S*°nioil^'yo^ ihE *'"^'' **"" of money, to bt expended in labour and material* , 
nippoci of i.ie;iw4ji. £,„ the highways and townways, as they shall determine 
ModeofiHBmicni. necessary for the purpose : And the assesaors shall assess 'I 
the same on the polls and rateable e&tatc, personal an^ | 
tmamif ibi to Uic ''^^h °^ ^he inhabitants, residents, and non-rcaidcnta of their ' 
luivcyor. town, as other town charges are by law asscsacd, and dc- 

Ikfi^'"" ' "" °* ^^"^^ "* """^^ surveyor a list of the persons, and the sums 
at which ihey are severally assessed for bis limits. And 
the surveyor, at the expiration of his term, shall render to 
the assessors, for the lime being, a list of such persons as 
shall have been deficient (if any such there be) in working 
out their highway rate ; or otherwise paying him the sum 
assessed ihcrefni' ; which deficient sums shall, by the 
^S^Xra'"™!- assessor*, be put in a distinct column, in the nest assesa- 
ic>nneBtfDrihcta<ni ment foi' the lown-lax, and collected by the constable or 
collector thereof, as other town-taxes ore collected, and 
paid into the town treasury, for the use of the town. 

It is further provided by statute, that the aeleclmen 
Mu). jw. Mir. s, or assessors of each town shall assdgn and appoint in writ- 
ing, annually, to the surveyors, their several limits and 
uf™"" '" '""^iSr ^^i'"''"" °^ '^' highways and townways, for repair and 
•cnniuiidu. amendment, to which assignments the said surveyors are 

directed to observe and conform themselves. 

XIII. Of their power and duty relative to the abate- 
ment of taxes ; and herein of the remedy of the aggrieved 
party, in case of refusal on the part of the assessors. 

Mm. »i«. Ftb. 10, If any person or persons shall, at any time, be aggrieved 

tyaa, t& i,it&. la. at [he gyjn or sums set and apportioned upon him or 

Aptiiicuioa to tbcu- them, by the assessors of any town, district, plantation, or 

ofiuu- parish, and shall make it appear to the assessors, for the 

time being, of such town, district, plantation, or parish, 

that he or they are rated more than hii or their proportion, 

^Kwin M make ■- according to the rule given in the act or acts of the general 

»we. court, for making the said assessment ; in such case, the 

said assessors, for the tinie being, shall make a reasonable 

Jt^!^"^ (^^»i^ abatement to the person or persons so aggrieved ; and if 

ih= isioion. yjj.y jjijjjj refuse so to do, such person or persons, com- 
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plaining in writing to the next court of sesdons, within that 
county^ and making it appear that he or they are overrated, Jtew'^SJaTfertnt'S- 
as abovesidd) he or they shall be relieved by the said court, ^^' 
and shall be reimbursed out of the treasury of the town, 
district, plantation, or parish, where such assessment was 
made, so much as the said court or assessors, respectively, seuions nmowered 
shall see cause to abate him or them, with the charges ; !^^" ^ cier^f the 
and the said court of sessions are empowered, on such com- thcfeor"* ^ * ^°^^ 
plaint being made, to require the assessors, or clerk, to 
produce the valuation by which the assessment is made, or . 
a copy thereof. 
If, however, any person or persons shall not brine; in to 

,. « , . ,. , ** . In what case the 

the assessors a list ot their estates, as directed bv the nmth right of applying to 

the lessions for abate- 

section of the same statute, he, she, or they, s*) neglecting »«ot of tax« u ta; 
or refusing, shall not be admitted to make application to 
the court of sessions, for any abatement of the assessment 
so laid on him, her, or them ; unless such person or per- 
sons shall make it appear to said court, that it was not 
within the power of him, her, or them, to deliver to the 
assessors, respectively, a list of his, her, or their rateable 
estate, at the time appointed for that purpose. ' 

XIV. Of their power and duty in relation to collectors 
of taxes, when such collectors are taken on a treasurer's 
execution. 

Whenever a constable or collector of any town, district, 
plantation, parish, or precinct, shall be taken on a treasur- ^'^ ^ ^^ ^> 

i7Sw»accl. 14. 

ers execution, by virtue of the statute of Feb. 16, A.D. 

1786, it shall be lawful for the assessors of such town, dis- ??*"• coiicaor b 

' taken on a treasurer^ 

trict, plantation, parish, or precinct, for the time being, if SS3i?Si«Sf8my 
they see fit, to demand and receive of the constable or col- iSSS\.io^^ 
lector^ taken as aforesaid, a true copy of any or all the CSf^?tti5,wteh 
assessments, which, as constable or collector aforesaid, he SJIi^tTSn^^uSMh 
had in his hands unsettled, at the time of being taken aB '"^°''* 
aforesaid) with the whole evidence of all payments on the 
assessments demanded as aforesaid ; and in case the said 
constable or collector, taken as aforesaid, shall, upon be- upon compliance of 

, ■ , ' ' f- ^jjg colleoor with 

ing demanded thereto, deliver up to the said asses- ^^ demand^of the 

' * atieaion, he &ball re* 

aors, all the assessments, which he, as constable or col- ^'^ **"* ^f*^- 
lector as aforesaid, shall have in his hands unsettled. 



^ 
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logetlier with the wljok eviilence o( nil payiiienU wnGP 

-M» ussessments demanded as aforesaid, then the aaiil constat 

ble or collector shall receive such credit as the said asBcS- 
sois, fiom an inspection of hia assessments, shall adjudge 
fD?'"J'h2;i,«°'3S; him eniitled to ; and tlie stiid constable or collector, taken 
™" "■ as aforesaid, shall be holden for the payment of such sam 

or sums of raoney, as he shall be foond de6cient, after 
being credited as aforesaid. 

And the same town, district, plantation, parish, or pi-c- 
iDiDchciR, unothet cinct, may proceed to the choiceof another collector, at ant 

tnlleaor lo be cho- , . , . , . . „ ' 

lau. Other lime besides the annual meeting m March, to finish tht 

collections on the same assessments, who shall be sworn 
pcniu in ih« ^° ""^ faithful discharge of his office j or if he shall refuse 
eoiieanr ciiMen Kfii- or neglect to accept the said ofiicei or refuse to be swocfi 
as aforesaid, he shall incur the penalty, which constables 
by law will incur for vcfuwng or neglecting to be sworn, 
or to serve in the office of constable. And the assessors, 
*!^T"'?o'i'ia"" loi" 'liE lime lu'in^, respectively, on rectiving the assess- 
TSeToueUton?"^ mcHt 83 aforesaid, shall make imd deliver to the same col- 
lector, chosen and sworn as aforesaid, a warrant or war- 
rants, for finishing the collections last aforesaid, in the form 
by law prescribed, (mutatis mutandis) and the same collec- 

IMwtr of Uie new 

coiieaor. [or shall proceed to finish such collections, in the aame 

manner as constables, or other collectors, are to proceed in 
collecting like species of rates or taxes. 

The old coiiea to "^"^ ''^ *"^ constable or collector, taken as aforesaid, 

iSmS'w'^iiw'^ shall, on demand as aforesaid, refuse to exhibit and drfivcr 

SciKMn.""* '" "P ^'^ assessments, with the evidence as aforesaid, he shall 
be forthwith, either by the officer taking him as aforesaid, 
or by warrant from some justice of the peace, committed 

^SSSr*'*'^ tothe common gaol ofthe county ; thereto remain until 
he shall exhibit the same for the purpose aforesaid. 

And the assessors of such town, distiict, plantation, par- 
sh, or precinct, are empowered to take the duplicate or 

•BM^o" tiie"'revir copies of the records of such assessments, if the same are 
recorded, and the same copies to deliver to the collectt^, 
chosen as last aforesaid ; who, having received the same, 

S'fecoUeflto, *"' *"'' ^ warrant therefor, shall proceed to finish the collection 
of the rates and taxes, in the same assessments mentioned, 
of the persons who did not pay the Bame to the constt^le 
or collector, taken as aforesaid. 



Coplei of the iVctti^ . 
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Provided, however^ that the collectors chosen to finish 
the collections aforesaid, on averment of payment by the SuTSSnottoS 
person or persons assessed, to the constable Or collector fenoS!^''^*"^ 
taken as aforesaid, and denial of payment to the collector 
fot finishing the said collections, shall not proceed to dis- 
train or imprison any person, unless a vote of such town, 
district, plantation, parish, or precinct, is first had therefor, 
and certified to the same collector by the clerk of such 
town, district, plantation, parish, or precinct. 

XV. Of their power and duty in relation to such col- 
lectors, as, from insanity or infirmity, are unable to dis- 
charge their duty : Also, their power and duty, in case of 
the decease of a collector. 



Man. Stat. Fdi. 3, 



It is pi*ovided by statute, that when any constable or col- 
lector of any town, district, plantation, precinct, or parish, w. ■«»• «• 
who may become non comfioa mentis^ and who may have a _^ neftorbe^ 
guar^n duly a];^inted, or who may, by bodily infirmity, gj" ^JJ^mJ^pSj 
be rendered incapable of discharging the duties of his JJSeaSrT*"* * "^ 
ofiice, in the judgment of the assessors, before such insane 
or infirm constable or collector hath perfected his collec- 
tion ; the assessors shall thereupon procure and appoint 
in writing, under their hands, some suitable person as col- 
lector, to perfect such collection, and grant him a warrant 

Power of cbentwcoK 
for such purpose ; and the person so appointed shall have kaor. 

the same power and authority, as were granted to such in- 
sane or infirm constable or collector. 

Provided, however, that no person shall be appointed to atncUie 

complete the collection of such infirm collector, unless he app<*nttiriit or the 

^ ' new collector. 

shall request the same : Provided also, that when it shall 

appear to the assessors, that such insane or infirm constable ^SxfJb^'m^ 

or collector shall have paid to the treasurer or treasurers, gSJSic^haSiiid 

to whom he was accountable, a larger sum or sums of {im "tieLwyT^irg? 

money, than the amount of the monies that he has collect- ^coOMttoai* 

cd fh>m the persons borne on his list of assessment, the 

assessors, in their warrant to the collector by them ap- 

*p(nnted, shall direct him to pay such sums as shall appear 

to them to be overpaid, as aforesaid, to the guardian of 

such insane constable or collector, or to such infirm con* 

stable or collector, as the case may be. 



■nd rWlTcr It 
I7 Ipp^lcd. 



iiT 
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■ And in the cases aforesaid, and in case of llic decease 
taiS^S of any constable or collector of taxes, before his perfec ling 
bS'm'^^ his collection, the assessors, for the time being, shall have 
' di'm ™'i' power to demand and receive the list or lists of assess- 
■d't^S! menia of and from such infirm constable or collector, or 
from the guardian of such constable or collector aa shall 
be non coni/ioe meniia, or from the executors or administra- 
tors of any deceased constable or collector, or of and from 
any person, in wlwse hands the same may be, and to de- 
liver the same to the collector newly appointed. 

Another statute has provided, that, in case any constable 
i.stat.iiiiKbi«, or collector of taxes decease before his perfecting the col- 
lection of any assessment committed to him to collect and 
uitJ«e»Sim°» P"*' '"'° *'"^ State- treasury j the assessors, for the time be- 
iiat4re*coUcc- j^g, of such town, district, or plantation, shall nominate 
and appoint, at the charge of such town, diilrict, or plan- 
tation, some other lit person or persons to perfect the same 
collection, and enable and empower such person or persons 
to collect the same, by granting a warrant to him or them 
for that purpose. 

It is further provided, by another statute, that in case of 
die decease of any constable or collector, in any town, dis- 
trict, plantation, precinct, or parish, before his having ad- 
justed the accounts of his assessment to him committed to 
collect, for such town, district, plantation, precinct, or pa- 
riah ; the executors or administrators of such constable or 
collector, shall, within two months after his decease, settle 
s of the said town, 
district, plantation, precinct, or parish, of such part of the 
assessment as was received and collected by the deceased 
constable or collector in his life time ; with which, such ex- 
ecutors or administrators shall be chargeable, in like man- 
ner as the deceased constable or collector should be, if living; 

iBfllCh t4iE, Che U- , , I ,1 I ... 

tman to ippotat 1 and siich assessors shall, thereupon, procure and appomt,u) 

writing, some suitable person, a collc;ctor to perfect sucb 
power of the new cd- collection ; and the person, so appointed, is empowered 

and required to execute all such powers as were granted to 

the deceased constable or collector. 

And if the executors or administrators of any constable 

or collector, so deceased, not havings fully collected the as- 
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sessment committed, shall &il of making up and settling 
the account of what was received by the deceased, as afore- eotororaLSSiSiI 
said) before the expiration of the time aforesaid, such ex- coOeaor, la caw iw 
ecutors or administrators shall be chargeable with the whole tiMMieiBort. 
sum committed to their testator or intestate, in case there 
be sufficient assets, in the same manner the deceased con- 
stable or collector should be, if living. 

XVI. Of their power and diity, on failure of a deficient 
collector to satisfy a warrant of distress, issued against him 
by the ti*easurer and receiver-general ; and herein, of their 
liability for the neglect of such duty. 

If any constable or collector, so failing as aforesaid, have j^^^^ ^^^ ' 
no estate to be found, whereon to make distress, and his ^^^ '^' ^* 
person cannot be taken within the space of three months Tbwakdktriftt.aaA 
from the time a warrant of distress shall issue from the S^ j[^"to the 
treasurer and receiver-general as aforesaid, or, being taken tto^^^?"d£ 
and committed to gaol, shall not, within three months, sat- stinttwhom a ww^ 
isfy the same ; m such case the town, distnct, or plantation, irnKd. 
whose constable or collector so fails of his duty, shall witliin 
three months from the exjuration of the said three months 
first mentioned, make good to the treasurer the sum or 
sums due or owing to the same, from such deficient con- 
stable or collector. 

And the assessors of such town, district, or plantation, 
having notice in writing from the treasurer, of the fidlure SSiSS^^KTw^ 
of any constable or collector as aforesaid, shall forthwith SSSaJ^thS^SJ 
thereupon, without any other or further warrant, assess the 2sa« *&*"«!?* S 
sum the said deficient constable or collector is deficient, tor^^dent^!^ 

.•,,•' 1 <*i y* • the polb and estatca 

upon the mhabitants and estates of such town, district, or of the inhabitants. 
plantation, in manner as the sum so committed to such de- 

, ■ • , Said asMMment to be 

ficient constable or collector was assessed, and commit the committed to lome 

other colledor for 

same to some other constable or collector, with warrant to coUeOioo. 
collect ; and in default thereof, the treasurer of the com- 
monwealth is directed and empowered to issue a warrant of ^i^u^^ of aneMon 
distress against such deficient assessors, for the whole sum ffS£?lJtfcSlf?"^ 
which may remain due from such deficient constable or 
collector, which shall be exeputed in the same manner as in 
the statute is prescribed, for serving other warrants of dis- 
tress> which may be issued by such treasurer. 
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Provided, however, that such consiubtc oi- collector, feil- 
gflU^'i'Tih?^ iiig of his dut^ aforesaid, for whose default ihc town, dis- 
Mihcinh-binnt.. tiict, ov plantation is answerable, aabefurc expressed, shall, 
at nil liines, Afterwards, be liable lo the action or i.uit of the 
inhabitants] in their corporate capacity, for all such »um 
and sums as were assessed upon the same, ihi-ough his de- 
fect, and for other damages occurring to tbtm thereby. 

XVII. Of their power to issne a new warrant tor the 
collection of taxes, in case a former one be lost i or when 
a new collector is chosen. 

It is provided, by statute, that the assessors, for the time 
HiH. E»r. Mac. 4. being, of any town, district, parish, precinct, or other so- 
titty by law empowered to raise money by laxen, wlieoevcr 
fowerot aMMonio ii shall be made to appear to them by any constable or col- 
bLII' «toi'ff°™M lector of taxes in the town, or other such place or society 
.s aforesaid, of which they are assessors, that an urigioal 
ir other warrant, issued awl delivered to him for the collcc- 
tioii of any certain lax commiittd lo hini, hatli been lost or 
destroyed by accident, are empowered to issue a new war- 
rant to such constable or collector for collecting the same, 
which shall have the same force and effect as the original 
warrant. 

So also where a collector has removed, or is about to re- 

i7S3,>aV,KaV^' move, from the commonwealth, and a new collector be 

chosen to succeed him ; in such case the assessors sbaU 

tnniinEw wiiitnt make out a new warrant, under their hands and seals, in 

tuc>,wbeie ii coiicc- due form of law, and shall deliver the warrant, together 

h.bDut ID remoi-c with the same bill or bills, to the person chosen as aforesaid, 

■iSta' ii"Si' "'* ''* collect and levy what shall be remaining due thereon ; 

and the person, so chosen, is vested with the same authority 

to levy and collect what shall then remain due on the same 

bill or bills, as the constable or coUector was, to whom they 

were first committed. 

XVIII. Of their compensation. 

Each assessor shall be paid out of the town or district 
itai. But. Feb. io, treasury, four ahitlinga for each whole day he shall be neces- 
sanly employed in that service. 

Upon default, however, of any town or district to choose 
HM. Kd. I. selectmen or assessors, if, in such case, they arc chosen by 
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the court of sessions, they shall be allowed a sum not ex- 
ceeding ten shillings per day, for each man. 

XIX. Proceedings in case assessors neglect to obey the 
warrants of the treasurer and receiver-general ; and their 
liability in such cases. 

By statute it is provided, that all assessors, chosen or 
appointed, shall duly observe all such warrants as, during the 1786, a& i\ sed. 4. ' 
time of their office, they shall receive from the treasurer or 

Duty of assessors to 

receiver- e:enera], pursuant to an act or acts made and passed obey the warrants of 

- . the treasurer. 

by the general court of this commonwealth, for the assess- 
ing and apportioning any rate or tax upon the inhabitants 
or estates within the town or district, whereof they are as- 
sessors ; on pain that the assessors of any town or district, 
failing of their duty required by such warrant of the treas- P«n«ityfiBrne|^i 
urer, shall forfeit and pay the full sum in such warrant 
mentioned, to be by them assessed, to the use of the com- 
monwealth ; which shall be levied by distress and sale of 
the estates, real and personal, of such deficient assessors, KodeoficYyiogioch 
by warrant from the treasurer, directed to the sheriff of the P*~**^* 
county, or his deputy, in which such town or district lies. 

And the treasurer is authoiized and required in such case, 
ex officio J to issue his warrant, requiring the sheriff, or his Doty of the treasurer 

_ 1 , . 1 1. , , n *" c*«c ^h« assessors 

deputy, 10 levy the said sums accordmgly ; and for want ol nc^iea to obey hu 

varrant. 

estate, to take the bodies of such deficient assessors, and im- 
prison them until they pay the same ; which warrant, the 
sheriff, or his deputy, is empowered and required to execute 
accordingly. 

And the court of sessions, in the county where such de- 
ficient assessors dwell, are directed and empowered forth- Ijgjtons^'direaod 
with to appoint other meet persons to be assessors of such jJ^J**^®*"' °*^ "^" 
rates or taxes, according to the directions contained in the 
treasurer's warrant, issued to the former assessors ; and 
the assessors, who shall be so appointed, shall take the ^%^^a^^|[ ** 
oath and perform the same duties, and be liable to the same 
penalties, as the former assessors. 

Thus much as to assessors of towns and districts. 

VOL. I. PART I. S 
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M9» stii Feb 10 ^^ '" BSsessoi's of plautaiions, it is provided, tliat if su 
i;w, »ai,«a. tj. assesaora, accepting such trust, shall be reinias, or negli 
Du'y ind lUhiiUv of their duty ; in every such caset such deficient asses3< 
jtMon of pUnu- ^^^jj ^^ liable to the same penalties, to be recovered by t 

same process, us by the act is provided in cose of deficit 

assessors chosen by towns. 

XX. Proceedings in case the estates of assessors sli 
he insufficient to satisfy a tax, lo tht payment of which, 
official delinquency, they have rendered themaelvcs liaH 

Relative to this subject, thei'e is a provision, by statu 

Mlu.ftU. F*. If. 1 ' * 

iBoo, tai.Kfl. 3- which enacts, that if the assessors of any town, district, 

. pUntation, from which any stale or county tax shall be i 

SI^raidBe3"h<™- 'i"i'''='l' *''*" neglect to assess the tax required by the wi 

iSt'inlStMfr oSra '"^"^ issued to them, or to reassess any tax on the failure 

WylilI^u^'to'iS:h ^y collector, and to certify the assessment, as the law 

miyi»iiKh5iwmni' ^cts ; and the estates of such assessors shall be found i 

51!ll^Ae'^.'iim?u" sufficient to pjy the same tax, in the manner already pi 

^^^ ^r'^t^n% vidcd by law ; then, and in every such rase, (he tri;asui 

dSdeotiowni&c. of the commonwealth, or of the county, for the time beir 

is authorized, and directed, to issue his warrant, under 1 

hand and seal, directed to the sheriff of the county, or I 

deputy, requiring him to levy and collect, by distress a 

sale, so much of the sum mentioned therein, as the estal 

of the assessors shall be insufficient to pay, of the eatati 

real or personal, of any inhabitant of the deficient tow 

district, or plantation ; which warrant, the said sheiiif 

his deputy shall execute ; observing all the rules and reg 

lations, and all the proviUons, mentioned in the first secll 

of the same act.* 

The same statute has further provided, that if the esta 

**^' *■ ' of any inhabitant or inhabitants, (not being an assessor 

^1!i'hS5«j""HiM assessors of any tovm, district, or plantation) shall be levl 

■n^n^^thc upon and taken as aforesaid ; he or they shall have an « 

value, witii iotnut tion or actions against the town, district, or plantation, 

recover the full value of the estate so levied upon and take 

with interest thereon ; computed at the rate of twelve p 

cent, per annum, from the time the said estate was take 

fti»fofthe«»iue. with legal costs of suit : And at the trial, the plaindff ■ 

• See p. 123, 124, where the section, referred to, is quoted. 
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^plaintiffs shall be admitted to prove the real and true value 
«>f the estate so taken, at the time the same was levied upon. 

And, in order that such action or actions may be sup- ropJortST* "SSd»t 
iwrted against a plantaUon, pianuttons. 

It is further provided by the same statute, that each plan- 
tation in the commonwealth, from which any state or sea.s. 
county tax shall be required as aforesaid, is a body politic PUntaHons decUmi 

^ ^ ^ . bodfcf politic for this 

and corporate, for the purposes aforesaid ; and liable purpoM* 
to such action or actions, with full power to defend the 
samei in the same manner as townsy by law, may defend 
suits i^;aio8t them. ^ 



11. 
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X HK action of assumpsit is an action of tre:;])ass on ttie 
I it «. ja. case, whereby a compensation in damages may be recov- 

ered, for any injury sustained by the non- performance of a 
parol agreement. 
Ibid. jg. Agreements are distinguished into agreements by apec- 

MitchinioR V. Hen. '^'ty, and agreements by parol. The law of England does 
;T.i(, 35i,innDti. not recognize any oihcr distinction. If agreements are 
merely written, and not speciiilties, they ""re parol agree- 
ments, anJ a cons id trj lion musl be proved. 

The action of assumpsit is confined to agreements by 

cro.jac.soi, parol ; the action of debt, or covenant, being the proper 

■ sd». 39. remedy for the non-performanceof agreements by specialty. 

1 U9. Dig. 1. These contracts are either c.rfiress or im/iHed. Both are 

equal grounds of this action ; for the oblij;ations of natural 

justice are equally strong as the most express promise, in 

the eye of the law. 

Assumpsit is of two sorts: 1. Indebilalu« afttimftsit, 
PerLd. mjimJ.*^*"**' which will lie in tnany cases where debt lies, and in many 
cases where debt will not lie. 2, A «/iwa/ assumpsii, in 
which the damages are not in the nature of a debt, bui as a 
compensation for injury ; iar, in indebitatus assianfisit, the 
I Eip. Dig. I. plaintiff recovers not only damages for the special loss, if 

any, but to the amount of the whole debt ; and therefore a 
recovery in this action would be a good bar to an action of 
deb; brought upon the same c 



1st. Of assumpsit for money had and received; lent and 
advanced ; and laid out and expended. 

2d. Of assumpsit on a quantum meniit ; a quantum va^ 
lebat ; and insimul computassent. 

3d. Of other implied assumpsits. 
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4th. Of assumpsit for use and occupation. 

5th. Of assumpsit arising from sales. 

6th. Of assumpsit arising from wagers. 

7th. Of assumpsit in reference to factors. 

8th. Of assumpsit in reference to agents' and receivers. 

9 th. Of assumpsit in reference to masters and owners of 
vessels. 

10th. Of assumpsit in reference to seamen's wages. 

1 1th. Of assumpsit in reference to contracts made by 
agents and servants. 

12th. Of assumpsit in reference to partners. 

1 3th. Of assumpsit in reference to executors and admin- 
istrators. 

14th. Of assumpsit in reference to the consideration. 

15th. In what cases assumpsit cannot be supported by 
reason of a voluntary courtesy. 

1 6th. Of the pleadings on the part of the plaintiff. 

17th. Of the evidence on the part of the plaintiff. 

1 8th. Of the pleadings on the part of the defendant ; in ^ 

iirhlch is included the evidence on the part of the defendant. ^ 

19th. Of the verdict and damages. 

20th. Of the costs.* 

I. Of assumpsit for money had and received ; lent and 
advanced ; and laid put and expended. 



* Note. Assumpsit of the husband, arising from the contracts 
of the wife, 'are treated of under the title of Husband and Wife. 
Assumpsit arising from the contracts of infants, are treated of un- 
der the title of Infancy. Assumpsit for the debt of a third per- 
son, and such other aASumpsits as are affected by the statute of 
frauds^ are treated of under the title of Contracts. Assumpsit 
arising from bills of exchange, promissory notes, and policies of in- 
surance, are treated of, respectively, under titles of the same names. 
To avoid tautology, therefore, these subjects are omitted under the 
present title. The compiler has been induced to this arrangement, 
that he imght bring his work as near as possible to the dictioiutfy 
ferm ; such form being, of all others, the best calculated for factli^ 
of reference. 
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One species of implied assumpsits n, when one lias bad 
3 Bi. Com. idj. g^ J received money belonging to another, without any val- 
uable consideration given on the receiver's part i for the 
law construes this to be money had and received for the use 
ol' the owner only ; and implies that the person, >o reccir- 
ing, promised and undertook to account for it to the true 
proprietor. And, if he unjustly detains it, an action lies 
agiiinat him, for the breach of such implied promise and 
undertaking ; and he will be made to repair the owner in 
damages, equivalent to what he has detained, in violation of 
sucb his promise. This is a very extensive and beneficial^ 
remedy, applicable to almost every case where the defend* 
ant has received money which, f jt aquo ri bono, or in equity 
and good conscience, he ought to refund. 
iBon. 1011. ^' therefore lies to recover back money paid under a ni«»« . 

/liitf, or through the deceit of the other party. • 1 1 

nu. toio. As if an underwriter pay money on an insurance of a 

■ E^.iMg.a. ship supposed to be lost, which afterwards arrives safe, he 

shall recover back the money so paid. 
So where A, who was indebted to the estate ofB, a bank- 
sin T met "^"P'' P^'^ ^''^ ^*' *° *'" asMgnees, without setting off, as 
I T. ft. at- he was entitled to do, a sum of money due to himself from 

■ sdw. So. the bankrupt ; it was holden, that A might recover the mo- 

ney, which he had neglected to set off, in an action lor 
money had and received against the assignees. 
VHiuiBinkT.BnDcb ^ ^^ ^' confiding, though improperly, in the mistaken 
fiiw.T.R.ri. affirmation of B, pay him money ; yet may this money be 
recovered back, in this acdon. 

So where the plaintiff, being a feme sole, married the 

■ siS.i'g. * ' defendant) Wallis, who was, in truth, married to another 

■ E^p.Dic. ]. woman ; he made leases of her land, and received the rents; 

plaintiff, afterwards, discovering the deceit, brought indt- 
biiatv* aa*umfuii against him, for the rents so received, and 
recovered. 
sBiur. 1011. f'^i^ action will also lie to recover money paid for a con- 

sideration which hi^pens to fail. 
As where plaintiff bad paid to defendant a sum of money 
' ^'' ^' for an annuity, the memorial of which, not beuig duly re- 
I Tens.' Ri|k73(. gisteredin pursuance of stat. 17, Geo. Ill, c. S6, it was set 
aside, and madermd by the statute ; plaintiff, the grantee, 
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was allowed to recover back the money so paid) by tbU 
action. 

But where the defendant had joined the person^ who sold 
the annuity to the plainiiff, merely as a security, but in re- ^t^^'^'^cS^' 
ality never received any part of the money, though he signed 
with the other the receipt for the purchase money, and the 
annuity was void under the statute, not being registered* it 
was adjudged that defendant was not liable ; for plaintiff 
had no equity on his side, the defendant having received no 
part of the purchase money. 

So where plaintiff paid money to defendant, on defend* 

*^ *^ ' Brig's Case, 

ant's promise to make him a lease of land, and before the Paim. 354. 
lease made, defendant was evicted ; plaintiff recovered his > £•?• x>%- > 
money by this action, the consideration not having been 
performed. 

So also will this action lie to recover money paid to one jacob v. Alien, 
acting under, or in pursuance of, a void authority. ' ' ^^* 

So if I pay money to a person who claims an authority to 
receive it, but really has no such authority ; and afterwards BMmd v.Baiik«» 
I am obliged to pay it again to the person lawfully entitled 
to the receipt of it ; money had and received will lie against 
the person unjustly receiving the money. 

Where a .person has usurped an office belonging to 
another, and taken the known and accustomed fees of t^J'iSoJ^* 
office ; money had and received virill lie at the suit of the 
party really entitled to the office, against the intruder, for 
the i*ecovery of such fees. 

When an agent compromises a demand of his principal, 
by receiving from the debtor a negotiable note, endorsed 3 Mass.T. r! 403. 
specially to the agent, the principal cannot maintain trover 
for the note ; but the agent becomes immediately answer- 
able for the amount of the liquidated damages, as for so 
much money received by him to the use of his principal. 

So also will this action lie to recover money obtained 

' a Burr. 10 IX. 

from any one by extortion^ imfioaiiion^ oftfiresiiony or taking 
an undue advantage of the party's situation. 

As where plaintiff, having pawned plate to the defendant 
for 20/., at the end of three years came to redeem it, and tstSl pijf^^**** 
tendered 4/. being more than the legal interest for that 
t4me ; the defendant refused to take less than 10/. ; plaintiff 



2, Sid, 4, 
8elw.tf8. 
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paiJ ihe 10/. and had his goods ; and now brought his ac- 
tion lur die surplus above legal inltrest, bo extoi-ied from 
him ; and on a case mude, Che court held the action main- 
tainublc for the raotiey, so obtained fruin him, against his 
coiiacnC. It was in this case objected, 1st, that the plaintiff 
alioukl not have paid the money, but have brought trover ; 
but this was overruled, as the plaintiff might wanthb plate 

' immediately ; Sdly, that -volenli non fii injuria, he having 

voluntarily paid his money. Bnt, it was answered, that 
that only holds where the parly has a freedom of exercising 
hia will, which, here, he had not, 

bo where plaintlfr's brother was a bankrupt, and she 

DoiJl! Ofil^n'mitii. was induced by an agent for the defendant, who was a 
principal creditor, to give him U>i- to sign the bankrupt 
certificate ; the money, so paid for that purpose, was al- 
lowed to be recovered back, in this action, as oppressively 
and unjustly extoitt-d from the plaintiff. 

So where an action was brought against a person upon a 

4T.a.43i,innirtW. groundless demand, and the cause was compromised by 

1 Edw 6s ^^^ payment of the money demanded ; it was holden, that 

money had and received would lie for the recovery of the 
sum so paid. 

But where money has been paid under the compulsion 

iimuitrT^HiiBptoii, ^j ii^g^i p^Qcess, in an action, which the party might have 
defended successfully, if he had been prepared with his 
evidence ; this money cannot be recovered in an action for 
money had and received ; although such evidence be pro- 
duced at the tiial of the second action, as shews, that tht 
other party was not entitled to recover it in the first. 

For it would tend to encourage the greatest negligence, 
if the court were to open a door to panics to try thrir 
causes again, because they were not properly prepared the 
first lime with their evidence. 

This action lies to recover money embezzled, or which 

any person has been defrauded of, by cheating or otherwise. 

As where defendant was nurse to plaintiff's intestate, 

■mJ^ '(^T"" ^^^1 *'''^" ^^ ''•^•^i "^"^ off "i^l" t**^ money he had about 

BuiLN.p. ijo. him, the administrator of the person deceased was allowed 
to recover back the money so embezzled, by this action, as 
money had and received to the platnlilf's use ; and Lord 
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I3hief Justice Parker said, he would fire^ume a subsequent 
sgreement ; and the bringing the action is an admission of 
such consent to make a contract of it. 

This action lies also to recover back money lost at gam- 
ing. In such case, the action must be brought within three ^JgJ* J^ ^■'» 4» 
months next after the money paid ; and, if the loser omit 
to bring the action within that time, the statute has given 
an action of debt against the winner to any third person 
who will sue, to recover treble the value of the money lost 
and paid ; one moiety to the use of the prosecutor, the 
other moiety to the use of the poor of the town where the 
money was lost. 

This action lies also by a public teacher of religion in 
one town or parish, against another town or parish, in whose 
treasury monies have been paid for the support of public 
worship, by persons belonging to the religious society of 
such teacher. 

The constitution has provided, that all monies, paid by 
the subject towards the support of public worship, and of "8 » • 3« 
public religious teachers, shallaf he require it, be uniformly 
applied to the support of the public teacher or teachers of 
bis own religious sect or denomination, provided there be 
any on whose instructions he attends ; otherwise it may 
be paid towards the support of the teacher or teachers of 
the parish or precinct, in which the said monies are raised. 

And this provision of the constitution has been confirmed Man. star. Mar. 4, 
by an act of the legislature. *^* *^ '^• 

However, to entitle the plaintiff to this action, the person, 
paying the money, must request that tne money be paid p^^ ^^^ ^ ^^^^^^ 
to his own teacher, and must produce a certificate in sub- J**«»«c Append, n<k 
stance as prescribed by statute ; which certificate, having 
been produced to the selectmen, committee, or assessors, ?8oo,aaV9,icSl4l* 
(as the case may require) of the town, district, parish) 
precinct, or other body politic, or religious society, hj 
whom he or she is thus taxed, it shall be sufficient to re- 
quire them, respectively, to order and direct the treasurer 
of such corporation, or religious society, to pay over the 
amount of such taxes, to the use of the public teacher of 
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So where this action was brought to recover back money ^ 
^^en as the difference in the exchange of two horses, where * ^'P* ^^^' ^*' 
it afbrwards appeared that one of them was unsound ; the 
action was held not to lie ; for the warranty was the point 
to be tried, which it could not be in this action. 

So it will not lie, as for money had and received^ to re- 5 Burr. 2589, 
cover stock in any of the public funds; for stock is not money. ^ bi. Rep. 684. 

So it will not lie for a surety, who has paid the debt of 
his principal; in such case, the declaration must be for i Mai t.^ 139. 
money laid out and exfiended. 

So, where money has been voluntarily and understand' 
• »•» 1, /.... *.,' Maw. T, R. 65. 

tngly paid, upon a contract made bona fde^ without fraud, 

imposition, or deceit, although it was paid without a ccMi- 

sideration; the law will not compel a repayment, but leaves 

the pai*ties as it finds them. 

As in this case, the defendant, having certain pretensions 
to lands in the province of Canada^ had, by a deed of quit' ^'•**^' ^' wiw- 
ckdm^ conveyed his right therein to the plaintiffs, for one ' •**"* ^* *• ^^« 
hundred pounds, which they had paid to the defendant ; 
and the plaintiffs, not being able to hold any thing by virtue 
of the defendant's deed, had brought the present action to 
recover b^ck the money paid, as the consideration of the 
deed. But as no fraud or imposition was pretended to have 
been practised by the defendant, the court were clear, that 
the plaintiffs could not support the action : And they 
quoted the rule, that, where the parties are equally innocent 
or equally guilty^ melior est conditio defendentis. 

Where money is paid by one, of two parties to an illegal 
contract, to the other, in a case where both parties may be 1 8dw.8i. 
considered as fiarticefis crindnis, an action cannot be main- 
tained, after the contract is executed, to recover the money 
back again ; for, in fiari delicto, fiotior est conditio defendentis. 

So where a lottery -office keeper paid money on an insu- 
rance policy, which insurance was against act of parlia- cowp^TpoT* ****** 
ment ; having brought his action to recover it back, it was 
resolved, that the insurance, being illegal, the court would 
not assist him in the recovery of that he had voluntarily 
paid, and defendant had judgment. 

So it was adjudged, that a premium, paid by the plaintiff Andm vvn 
on a reassurance of a ship, (void by stat. 19 Geo. II. c. 37) f 8dw.'84. ' 
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coTild not be recovered in an action for money had and 
received, after the ship had been captured. 

In like manner it has been holden, that the premium, 
paid on an illegal insurance, to cover a trading with the 
enemy, cannot, after ihc risk has been run, be recovered 
bai:k again ; although the underwiiters could not have 
bet-n compelled to make good the loss. 

Where a person has laid out and expended his own mo- 
ney for the use of another, at his request, the law implies 
a pi'omise of repayment, and an action will lie on this as- 

As where one person is surely for another, and compel- 
BT^r^^'io.'^''' '" 1'''''*^ '° P^y ^^^ whole debt, and the surety is c&lled upon 
■ stiw. iij. to pLiy i it is money paid to the use of the principal debtor, 

and may be recovered against him in an action for money 
paid, even though the surety did not pay the debt by request 
of the principal. 
But if A recover in tort against B and C, and levy the whole 
dixin. damages on B, B cannot maintam an action agamst C,upon 

an implied assumpsit, for a reimbursement of a moiety ; 
for a contribution cannot be claimed as between joint wrong- 
doers. But a different rule holds in the case of a joint 
judgment against several defendants, in an action of as- 
sumpsit. 

It is observable, that the mere circumstance of one per- 
I Id*. «. son being benefited by the payment of money by another, 

is not sufficient to raise an assumpsit against the former ; if 
it were, and I owed a sum of money to a friend, and an 
enemy chose to pay that debt, the latter might convert him- 
self into my creditor, notena -volena. The consent of the 
party, therefore, either express or implied, is essentially 
necessary to support the action. 

So whei'e a person makes a loan of money to another, at 
his request, the law in this case implies an assumpsit of 
repayment, and the lender may have an action, for money 
lent and advanced, against the borrower. 

Assumpsit will lie for money lent, though the lender of 
south-Sei conipinir the money hat taken a pledge for hit seeuriCij ; for he shall 
isiT>.pifi.' be presumed to trust to the personal security of the bor- 
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rowef) as i^ell as to the pledge, unless there appears a 
special agreement to discharge the person. 

* In declaring in assumpsit for money lent and advanced, iE»p. Dig. 134, 
it must always be to defendant himself. 

For where plaintiff declared for money lent by him to one 
James Dalrymfile^ at the special instance and request of de- » wiu. 14/.'''^***'' 
fendant, judgment was arrested ; for the word lent^ is a 
technical term, and imports a loan to J, Dalrymple ; if so, 
he is the debtor, and therefore defendant cannot be charged, saik. j^/* ** 

But it had been otherwise, had the plaintiff declared for 
money delivered to such a person, at the request of defend- 
ant ; for then the loan had been to defendant himself. 

• But where plaintiff" declared for money lent to defendant's gtcpheiwon v.iurdy 
vnfe^ at his request, and it was attempted to arrest the judg- 3^"»- 388. 
ment, on the authority of the cases above ; the court held, 

that a loan to the wife at the husband's request, was a loan 
to the husband himself, and the plaintiff had judgment ; 
for the husband and wife are but one person. 

II. Of assumpsit on a quantum meruit ; on a quantum 
valebat ; and on an insimul computassent. 

Another class of implied contracts are, such as result 
from natural reason, and the just construction of law: 3BI. Com. i5i,itfi. 
Which class extends to all presumptive undertakings or 
assumfisits ; which, though perhaps never actually made, 
yet constantly arise from this general implication and in- 
tendment of the courts of judicature, that every man has 
engaged to perform what his duty or justice requires. 
Thus, 

1 . If I employ a person to transact any business for me, 
or perform any work, the law implies that I undertook or ^^^ ,g^ 
assumed to pay him so much as his labour deserved. And 
if I neglect to make him amends, he has a remedy for this 
injury, by bringing his action upon this implied assumpsit ; 
wherein he is at liberty to suggest, that I promised to pay 
him so much as he reasonably deserved to have, and then 
to aver, that his trouble was reasonably worth such a par- 
ticular sum, which the defendant has omitted to pay. But 
this valuation of his trouble is submitted to the determina- 
tion of a jury ; who will assess such a sum in damages as 
they think he really merited. 
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S. There is also an implied ia»um/uit on b guanlvm vok 
ebai, which is very similar to the Tormer ; being only where 
one takes up goods or wares of a tradesman) wiihoul ex- 
prtssly agreeing for the price. There the law concludes, 
tliat both parties did intenlionallj' agree, that the real value 
of tilt goods should be pud i and an action maybe brought 
accordingly, if the vendte refuses to pay that value. 

3. Likewise, upon a stated account between two mer- 
chants, or other persons, the law implies, that he against 
whom the balance appears, has engaged to pay it to the 
otlitr, though there be not any actual promise. And.from 
tills Implication, it is frequent for actions to be brought, de- 
clui'ingithat the plainlifT and defendant had settled their sc- 
counts together, insimu/ coff^iu/aM«i(, (which gives name 
toihis species of assumpsit) and that the defendant engaged 
to pay the plaintiff the balance, but has since neglected to 
doit. 

III. Of other implied aHumpsiis. 

1. If a person becomes a member of any society or 
company, he thereby agrees to abide by all legal claims 
aiising against him from the by-laws or local regulations of 
that society to which he belongs. 

Therefore, indebitattia ateumfiut was held to lie against 
defendant for twenty /loutida, being the penalty forfeited by 
the by-law of the company, for not serving the office of 
steward, in pursuance of such by-law. 

2. Wherever the law has imposed any duly upon a per- 
son, and given him certain allowances or charge* far it, he 
shall recover them in this action. As if a sheriff serves a 
writ, the law implies that the plaintiff In the action asstimed 
to pay the legal fees arising from such service. 

IV. Of assumpsit for use and occupation. 
Formerly an action of assumpsit for rent arreari upon a 

parol lease for years, could not have been maintained, either 
pending, or after the expiration of the term ; because it was 
considered as a real contract : The only remedies were by 
distress, or action of debt. But, on a mere promise to pay 
a sum of money, or so much as the plaintifi* deserved to 
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liaye, in cofisideration of the plaintiff's permitting the de- 
iendant to occupy lands, &c. an action of assumpsit might 
have been maintained at common law. In this case 
the objection as to the contract being real, was removed by 
considering the permission to occupy, as not amounting to 
a lofkse, and the mere promise to pay a sum of money, in 
consideration of such permission^ as not amounting to a 
reservation of rent. 

In order, however, more effectually to obviate the difii* 
coltiea which occurred in the recovery of rent, where the sseiw. nSe. 
demise was not by deed, it was enacted by stat. 1 1 G. II. c. 
19, s. 14, << that landlords, where the agreement ia not by 
deedy may recover a reasonable satisfaction for the landsy 
tenements, or hereditaments, held or occupied by the de- 
fendant, in an action on the case, for the use and occupation 
of what was so held or enjoyed ; and if in evidence on the 
trial of any such action, any parol demise, or any agree- 
ment, (not being by deed) whereon a certain rent was re- 
served, shall appear, the plaintiff in such action shall not 
therefore be nonsuited, but may make use thereof as an 
evidence of the quantum of the damages to be recovered.'' 

And where there is a note in writing, expressing the 
quantum of the rent, no evidence of a parc^ agreement for JbJ^rcJ; JJSJf*"* 
the payment of «any greater rent than is therein expressed, 
shall be admitted. 

It will be proper to remark, that the statute provides a 
remedy in such cases only where the agreement is not by 4^!rc?.*^* 
deed ; but it has been holden in one case, where the de- "^y**"*^^*!' 
fendant held under a mere agreement for a lease, which 
did not amount to an actual demise, that the plaintiff might 
maintain an action for use and occupation, although such 
agreement was by deed. 

The words of the statute are, that the plaintiff may re- 
cover a reasonable satisfaction for the lands, &c. held or 3 8d#. 1183. 
occupied by the defendant, in an action for use and occu- 
pation. An occupation by the tenant of the defendant, isf 
as &r as it respects the plaintiff, an occupation by the de- ^^ 

fendant himself. Hence if A agree to let lands to B, who ir. m. w^ 
admits C to occupy them, A may recover tl^e rent in an 
action against B, for use and occupation. 
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L'be same alatute of Geo. has further provided, that if 
any tenant foi' life dies before or on the duy un wtiich anf 
Tcni was made payabki upon any leuse which determined 
'wiih the life of such lenaiit for lifci liis executors or udmiil' 
isti'jturs raayi in thia uction, recover againat the under. 
tcTiunt such a rateable part of sucii rent, as would bci^us 
lo the tcDanC for lifer f"'' the time be lived. 

The defendant in this action will not be allowed lo im» 
pcich tbe title of the pl^iintifi', by wnuse permission he en- 
t'ji'L-d upon, and occupied the tenement demised. Hence 
a plea oinil habuil in taicmenti* cannot be pleaded. Upon 
tht same principle, nil habuil in tenementu cannot be given 
in evidence in tliis action. 

In an action for use and occupation, if it appear that tbe 
' premises were let to the defendant for the purposes of pros- 
titution, the action cannot be sustained ; the contract beir^ 
coiiira bonoa marea. 

V. Of assumpsit arising from saka. 
This action, founded on sales, may be either at the suit 
:e of the thing sold, on the exfireM, 
T back the money he has paid, 
the thing sold, or fraud in the 
:rtaking. 
s made on a sale, it is always supposed 
that the vendor has a i^ood title ; if therefore there is any 
concealment of the circumstances affecting the title, and 
vendee has paid the purchase money, he maj; wave the bar- 
gain, and recover back his money. 

As where defendant, who was an auctioneer, had sold an 
'' interest in laud, for which the pliiiiuiff had made a deposit 
ni ^fiti fiaunds ; but Upon an objeclion to the title, and the 
want of disclosure of some circumstances, the plaintiff de- 
clined going on with the contract, for sufficient reason, in 
the opinion of the court ; in consequence of which, plain- 
tiff recovered back the deposit so made. 

But in such cuse, where the title is not good, the person 
who had become the purchaser can only recover back his 
dc/ioaii, with interest ; not any further damages for the sup- 
posed loss of a good bargain. 
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If poMessicm has been given of the thing purchased} this 
action will not lie, unless the goods, so purchased, have been ' ^^^* w- 
returned ; lor then the contract is at an end| and plaintiff 
may sue for the money. 

As where plaintiff purchased a horse and chabe, for 
which he paid nine guineas ; and it was agreed, at the time ibid. 
of the sale, that if the horse did not please the wife of the 
plaintiff, he should be at liberty, within three days, to re- 
turn him. Within the three days he did return him, and 
recovered back his money. 

But where the contract is still ofien^ no action will lie. ibid. 

As where plaintiff purchased of defendant a pair of horses ^ 
for seventy guineas, but which defendant undertook to take Douguaa, 
back, if returned within a month. The plaintiff did return 
the first pair, within the month, but took a second pair ; 
these he also returned) and took a third pair, which he also 
ofEered to return ; but defendant refusing to take ^hem, be 
brought his action for money had and received^ and held 
not to lie, the contract being still open. 

When a purchase is made^ if the money is paid, and the ^^^^ 
thing contracted for is not delivered, vendee may recover ' *^*' ^^^ 
back the money so advanced, in this action ; this disaffirm- ^^ bi. com. 448. 
iDQ the bargain ; otherwise, when the bargain is made, the 
property of the goods is transferred to the vendee, and that ' ^* ^' '^* 
of the price to the vendor ; and for that he may maintain 
aaaurnfidt even before delivery, provided the sale has been a 
good one. 

If the v<endor takes upon himself the delivery of the 
ffoods purchased, to the vendee, he stands all risques ; but Per Ld. Maiuf. in 

T , Vale V, Bayle, Cow^p. 

if the vepdee points out the particular mode of cpnveyance; *96, 
by which the goods are to be sent, .^nd vendor sends them 
according to such direction, and they miscarry, vendee 
must stand at the loss. 

So also, if there be a legal and binding sale of a horse by 
A to B, and afterwards, before the delivery of the horse, »b^ Com. 448. 
or money paid, the horse dies in the vendor's custody, still 
the vendor is entitled to the money, because, by the con- 
tract, the property was in the vendee. 

It is enacted by statute, that no action shall be brought 
upon an agreement that is not to be performed within the ?788,fa5.JcS! i"** 
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space of one year from the making thereof, unless the a- 
gi'ttmtnt, upon which such action shall be bixiughl. or some i 
ntcmarondum, or note thereof, shall be in willing, and 
siijiieil by the party to he charged therewith, or by some j 
other person thereunto by him lawfully authorized. I 

It is further provided, by the same staliite, sec 2, that ' 
no contract for the sale of any goods, wares, or merchan- 
dize, for the price of 'en fioundt or more, shall be allowed 
to be i^ood, except the purchaser fthall accept pai't of the 
goods so sold, and actually receive the same, or give some- 
thing in earnest to binti the bargain, or in part payment ; 
or that some note or memorandum in writing of the said 
bargain be made, and signed by the parties to be charged 
by such contract) or their agents thereunto lawfijlly author- 
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The statute above quoted is enlitlcd " ^n act to prcTent 

fraud and fierjury ;" and is copied from the English statute 
of fi-auds, 29 Charles II. The judicial construction which 
the statute of Charles has received in the English courtSj 
will therefore be noticed under the title of Contkacti. 

VI. Of assumpdt arising from wagers. 

By the common law of England assumpsit will lie to re> 
cover a woger fdirly won ;" and arising on a contlngencyt 
the event of which is then unknown to both parties ; but it 
must not be for a blind to an illegal or an immoral transac* 
tion, or to conceal usury or bribery ; nor roust it be incon- 
sistent with the sound policy of the a(ore to support it. 

It is essential to a fair wager, that it be contingent, and 
the event unknown to the parties at the time of laying the 
wager ; for if either side have a certainty of winning, the 
wager is void. 
, As where the wager in question was between two young 
men, on the longest Itfe of their respective fathers : in fact, 



* How far the English doctrine of wag«rs applies to our own 
system of jurisprudence i or whether a wager, under any circum- 
stances, IB recoverable, by our law, is a question which perhaps re- 
mains to be decided. The compiler knows not of any case deciitre 
of this question. 
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at the time when the wager was laid, the defendant's iather 
was dead ; he having died the same day on which the 

• • • 

wager was made ; but at such a distance, that the event 
could not be known for some days after. Defendant re- 
fused to pay, on the ground that it was impossible he could 
win ; his father being then dead when the wager was madcj 
and that, as he could not win, he was not bound to pay. 
But it was held, that the event being unknown, it was a 
&ir wager, and plaintiff had judgment. 

So where the wager was, that a decree of the court of 
chancery would be reversed in the lords, on appeal, and towp. 37". 
the defendant attempted to evade payment. 1 st. By assert- 
ing, that the wager was not fair, from the circumstance that 
the laws are positive and certain, and so the event not con- 
tingent. 2d. As being improper and disgraceful, and so 
against principle, to suppose that a decision would take place 
contrary to right ; and, therefore, that the court would not 
support it. But it was held to be contingent, the question 
being clearly doubtful ; 2, that it was neither improper 
nor contrary to principle, and plaintiff recovered. 

The ground of the wager must not be an immoral or tn- i Etp. Dig. 17- 
decent transaction ; for such cannot be recovered. 

As where the wager was upon the sex of Monsieur Le p-co§ta ibDtt. 
Chevalier D'Eon^ the action was held not to lie 2 1st. Be- cowp.;*^. 
cause it affords an opening to indecent and improper evi- 
dence : 3d. Because the peace and character of a third 
person is materially injured by an inquiry, in which such 
person is not concerned ; but, by the voluntary acts of two 
uninterested persons, is brought in question. 

Neither must it be a cover to an illegal transaction. % sip. Dig. ig. 

As where the wager was between two voters, on the event 

Allen V H#9m 

of an election then depending : It was adjudged that the 1 t. ai sd. ' 
action would not lie ; for so it might be made a means of 
bribery at elections. But had the persons not been voters, 
it might have been otherwise. 

And a fortiori^ wherever the wager is itself illegal, or j b-> ©i- ig 
arises from an illegal transaction, it is not recoverable. xifa»,T.R. i. 
Such are the cases of wagering policies. 

Wagers founded on gaming are also void. uan^stat. ifiicii4, 
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VII. Of assumpsit in reference to factors. 



If a factor adi tlieg^dsof a person beyond sea, lie may 
Biiu.M.f. 130. niainiiiin an action in his own name for the price ; for ihc 
promise shall be presumed lo be made to Jiim : And so i[ 
he buys goods, tlie seller ra^y have un action against Aim j 
for the credit shall be presumed to be given to him ; and 
p^iticularly because it is for the benefit of trade. 

Tiiis seems clearly to be the case where tliere is no in- 
terposition of the owner of the goods sold, as to whom it 
seems, " that the faclor's sale creates a contract between 
the buyer and the owner of the goods ; and therefore if the 
factor sells for pjyment at a future day, if the owner givei 
notice to the buyer to pay A/m, and not the factor, the bu^er 
sthrtmihire ». Alder- '* ""' justified in paying the factor." This was the doctrine 
aStVi. nSi. '^'^ down by the Chief Justice, in the case of SchrinuMre j, 

^Iderton ; but the jury found against his direction. 

So aflerwarda, in the case of Escolt v. Milward, the doc- 

EiiStv'&i'wird, trine of the Chief Justice in the case of Schrimshire v. Al- 

G. iiP " derton, was delivered to the jury by Bulkr, as the clear law 

on the subject ; and the jury found accordingly for the 

plaintiff. 

But where a factor, acting under a del credere commis- 

Gcorn t. CUgctt, 

J T \cp. it9. sion, sells goods as his own, and the buyer does not know 

»»eiw. jio. of any principal.the buyer may, in an action brought against 

him by the principal, set off a debt due to him from the 

Per chimbie, J. In So wherc the principal resides abroad, he is presumed to 

thewi. be ignorant of the circumstances of the party with whom 

1 5tLw. jii.'tonou. ''•^ factor deals ; and therefore the whole credit is considered 

as subsisting between the contracting parties. 

And every factor ought to sell for ready money, unless 
I Eip. «£. 109, the usage of trade is otherwise ; and if he sells upon trust, 
without usage to warrant him, he alone is chargeable in case 
of a loss : But if the usage be to give credit, then, in case 
he sells to a person in good credit, if such person fails, the 
factor is discharged. But it is otherwise, though the usage 
to sell is so, if he sells to a person notoriously discredited 
at the time of the sale ; for then, in case of a loss, he is 
liable. He should also sell in market overt, or there is no 
change of property. 
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But sometimes a factor acts tinder a dei credert cofomis- 
don, hi whic^i case, for an additional preminm beyond the ^^^^'7^7' 
HSCfld commission^ he undertakes for the credit of the per- 
sdhs, to 'vhotn he sells the goods consigned lo hiiii by his 
fnincipal. 

As a &ctor has a lien upon goods consigned to him, for 
Us own demands ; and as also, if goods consigned to him i cp. sig. lop. 
as factor, remain in afiecicy tliey are not subject to his bank- zinckv.waiker, 
niptcy ; so where bilU have been remitted to a factor for a * * ^ *' 
)t(>ecial purpose ; if not disposed of, or paid away at the time 
of his bankruptcy, they shall still be considered as belong- 
iilg to the principal, and be recovered in this action ; but 
subject however to any lien the factor himself may have on 
them. 

When goods are consigned to joint factors, they are in Godflrctir.SMMidon, 
the nature of co-obligors, and are answerable for one ano- 
ther, for the whole. 

A factor, in a foreign country, from whom property con- 
signed to him is taken for a breach of the revenue laws of ?i|2JjJ*T a 'au!"*^' 
the country, must nevertheless account for the property, 
upless he can shew that, in the management of it, he con- 
Ibrmed to the laws of such country ; or that he was author- 
iked, by special instructions from his principal, to act as he 
did ; or that the property could not be managed in any 
other manner than that in which he attempted to manage 
it ; and that this was a fact known to his principal, when 
he made the consignment. 

VIII. Of assumpsit in reference to agents and receivers. 

An action for money had and received will not lie by the 
payer of the money against a known agent or receiver, for 4Bwt.^*98?** 
money paid voluntarily to such agent for the use of the 
firincifial. For it would he unjust to suffer such an action 
to proceed, and to leave him to be defended or deserted, as 
the principal thought fit ; and especially, if the action is 
brought for the purpose of trying any right of the principal* 

For where a man receives money for another, as his 
agent, under a pretence of right, the court will not suffer * ' "^'' 

the principal's right to be tried, in an action against the 
collector, if the defendant can shew the least coltmr of right 
in his principal. 
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So where mone^ has been paid to an agent or receiTCTi 
A(/ mimake ; he sliall not be lidble, if he has paid it over lo 
/us /innd/ial ; for he should not suffer for another's mis- 
I Gif . Die. ' 'o. take, but the payer sha\ild resort to the principdl himself i 
but if he hds not piud it over to his principal, but haa it in 
his handt, or ordy given credit Jbr it to hit firinciflai in kit 
batiks, or on an account beiiocfn them; in these cases, he 
shall be periionally liable. 

isumpsit in reference to roasters and owners of 

T of a ship may bind hts owners to any con- 
i for the benrfii q/" the ship. 

As where the ship was captured and ransomed} and the 
muslei- prevailed on one of the seamen to become an boa- 
tagei and promised him the wages he then hadi for the 
time he should remain with the enemy, till the ransom was 
puid ; tliis bting for the benefit of the ship, was adjudged 
to charge the owners, although they abandoned the ship 
and cargo ; and the sailor recovered for the whole tine be 
was in the custody of the enemy, 

If re/iaira are done to the ship, at home, there is no lien 
on the ship itself, but the owners must be personally sued. 
But if the repairs are done abroad, the master, by the mar- 
itime law, may hypothecate the ship's bottom. 

The person who repairs a ship, has his election, either 
'•"'Jitf.' *"""'*' *° *"^ ^'"^ master who employs him, or the owners ; but if 
he undertakes it on a tflecial promise from either, the other 
is discharged. 

But where no such agreement appears, both are subject; 
'''"'■"'■ and no private agreement between the master and owners, 
shall deprive a person, who has a charge against the ship 
for repairs, from suing either party. 

For where the owners of a ship leased her for year» to the 
T. Cm, master, under covenants, giving him the aoie disposal of 

her, for his own sole benefit, he undertaking to keep her in 
repair, daring the term ; the owners were, notwithstanding, 
held to be liable for repairs done to the ship during the term, 
and necessaries furnished to her, by order of the master ; 
though they were unknown, at the time, to the plaintiff who 
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furnished them. But if the plaintiff had had notice of the 
contract between the master and owners, it might be a 
ground to absolve the owners. 

But the master is liable on hU own contract, and no fur- cov^l'JsJf*^* 
ther. 

He therefore is not liable to be sued for necessaries fur- Fanner v, navb, 

I T. R. 108. 

mshed the ship before the time he became master of her j 
for there there is no contract. 
And so muclris the interest of the master considered only .._ , ^ 

^ Stevensoa v. Mortt- 

as that of a servant, and the whole property in the owners ; ^^ ^ 

that where a custom-house-officer had exacted exorbitant 

fees from the master of a vessel ; an action for money had 1 Esp.Dig, nz. 

and received was adjudged to lie against the officer, at the 

suit of the ovmera, 

X. Of assumpsit in reference to seamen's wages. 

Freight is the mother of wages ; therefore, in cas^a loss 
happens to the ship, no wages are recoverable ; that is, the ibid. 
whole voyi^e must be performed, or the sailors shall not 
be entitled to any wages ; for the ship is entitled to freight^ 
only on delivery of the cargo. 

Therefore where the plaintiff was engaged as a sailor, on 
a voyage from Barnstable to Portugal^ or Sfiain^ taking in 3 »«"• «844« 
a cargo offish at JS/ewfoundland^ and the ship was taken soon 
after she had sailed from Newfoundland ; it was contended^ 
that there were two distinct voyages, one to Newfoimdland^ 
the other from Newfoundland to Sfiain ; and that therefore 
the sailors were entitled to wages for the voyage to New^ 
fimndUmd, But it was resolved, that the voyage was entire ; 
for on the delivery of the cargo the ship is entitled to freight, 
and therefore that, in this case, no wages were due ; the 
ship being taken before she had reached the discharging 
port.* 

And on this ground, where no freight is earning by the > ^* i>is- 113. 
dtip, the mariners have no title to wages. 

Therefore, while a shift is lading or unlading^ the sailors « .« ^ . 

^^ *" Campion V. Wcholaf^ 

are not entitled to wages ; unless there is a special agree- ' ^^** ^^* 
ment to that effect, to allow wages during that time ; in 
which case it shall be good. 

■^ Se» ^9 caie 9f Brooks «#. Joseph & John Porr« poit^ 1^- 
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And the case is the same of tetters of marqut, or furiva^ 
icera ; fgr the voyage or cruize must be performed, or no 
waists are due to the mariners. 

Therefore, whei-e the pl^titT had engaged on board a 
'T.LiniUie, '(^"f <■ ">/ "wryae on a cruise, at the rate of five pounds per 

fili^^.iij, month, and a share of the prize -money ; ihcy took a prUe, 
and the plaintiff was put on board her as prize-master, and 
got safe to Englmid ; but the ship wus afterwards taken, on 
her cruize : It was adjudged, that thougii he was entitled lo 
u share of the prize-muney, yet that he had no dqtiB to 
wai;cs, on account of the capture of the ship. 

But although the ship be captured, yet if no condemna- 
tion follows, and there be no subsequent procecdiugs [end- 
ing to chungc the property, or dcstroj' the freight, sudi 
capture will not operate a loss of wages. 

So also, if) by means of the capture of the ship, a seaman 

■Ml. is prevented from performing his voyage, yet shall be not, 

mt-rcly from that circumstance, lose hii wages. To H)h> 
ject him toeuch loss, he must be guilty of an actual or 
virtual desertion of the ship. 

As in the case of Brooks vs. Jos. Gc Jno. Dorr. The 

Btoaiu ». j.tj, P*'"ties agreed to the following state of facts; that the plain- 

»m!«.t,k.3p. ''*'' ^'oo^^ the 12th Nov. 1799, shipped, as mate, on board 
a ship owned by defendants, for a voyage from Sottt/n to 
Charleston, S. C, thellce to London, and tbence to her port 
of discharge in the United States. The ship arrived at 
CAarietion, there took in a cargo, on freight, for Landan ; 
and on the 13th March, 1800, on her passage for Zfittdm, 
was taken by a French privateer. The plaintiifi with Mher 
seamen, was taken, out of the ship, on board the privateer, 
and carried into Fnaice, as prisoner ; where the . plaintiff 
was detained until the 1 2th May following, when iie was 
released ; and he then, as soon as he could, returned Iq 
Beittan, where he arrived on the !3th July, 1800. Tlie 
ship was carried by the captors into St. Andero, in Spmt, 
and there detained unlit the loth Dec. 1800. She was 
then restored, and delivered to the roaster, who proceeded 
to London, the original port of destination. He arrived 
there on the 13th June, 1801, delivered his cargo, and re* 
ceived his full freight money. The ship and freight were 
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iAdilfed, atid,ui)on receiving intelligence of the capture, the 
owners abandoned to the underwriters on 12th June, 1800| 
and on 1st Nov. following, received, as for a total loss. 
These were the tnaterial facts agreed ; and the plaintiff 
thereupon demanded of the owners the balance of his wa* 
ges, to be computed from the time of hb shipment to the 
time of his arrival at Bn^ton. 

Upon these facts the court decided, that the plaintiff 
should recover his wages from the time of his shipment, 
until his arrival at Boston : For although the plaintiff did 
not pursue the ship, and complete the voyage to London^ 
yet his conduct did not amount to a desertion of the vessel. 
On the contrary, from the facts agreed, the presumption 
was violent, that he did not know where the ship was to be 
found, that he had no means of resorting to her, and that 
his departure for Boston was a matter of necessity and not 
of choice. 

So also if there be an abandonment, yet shall the seaitoan 
recover his wages of the owner, and not of the insurers. 

For in the case last quoted. Brooks vs. Jos. & Jno. Dotr, 
the defendants contended, that their abandonment to the * Mais. t. r. i^s 
underwriters put an end to the contract between the seamea 
and owners ; and that if the plaintiff had a right to wages, 
he must claim them of the underwriters ; who became, to 
all intents, owners of the ship after the abandonment, and 
in whose employment, if any one's, the plaintiff was. But 
the court decided, that the owners, that is, the defendants^ 
were liable, and not the underwriters ; for underwriters are 
strangers to contracts for seamen's wages ; they are un* 
known to seamen, and are frequently scattered through dif- 
ferent countries. 

But if the owners of a vessel, which is wrecked, have FrotWnrtitm*«i.T. 
abandoned to the underwriters, and are afterwards compel- JSlwu t. r. 163, 
led to pay the wages of the seamen ; the underwriters are 
bound to reimburse the owners, if sufficient for that purpose 
was saved from the wreck. 

So if a seaman can prove, that he was disabled from per- ^ ^, 

■^ ^ •^ Chandler ▼. Grkvcft 

brming his duty by an accident happening in the course of * "• **• ^^» *° »»^' 
kis duty, c. g. by receiving a bk)w from a piece of timber, 3 •«>''• W9. 

vol.. I. PART f . V 
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a serrant to governiBC»it ; that he was not fiersonally tiabk 
to f^ actioa for their amount. 

So also where the plaintiff brought indebitatus assumpsit 
against the defendant for his fees as a witness in the con- /SuSJt. r. ao8. 
tested election of J. B. Vamum, of Middlesex : It appeared 
that Mr. Varnum was elected a representative in congressy 
and that a petition, was presented to that body, praying that' 
they would investigate the election. In consequence of 
this petition the defendant was constituted agent for the pur- 
poses of this investigation, and was authorized to take de- 
positions touching the election. In pursuance of this au- 
thority, the defendant summoned the plaintiff to appear 
before a magistrate for the purpose of taking his deposition. 
The plaintiff appeared ; and for this service brought his 
action. But the court held, that the action would not lie 'r 
because it appeared that the defendant, in this transaction, 
was acting as agent for the public, in a business of great 
naticHia] concern. 

. Nor will it make any difference, though the services were 
performed at the sftecial instance and request of the person ^Jewaii, j- 
so acting as agent ; for although, in common and ordinary 
cases, the law imfilies a promise and fiersonal obligation, as 
necessarily resulting from services performed on request, 
yet such imfiUcation never arises, where it appears that thef 
request was made by a public agent, acting in a public 
concern. 

If a master once sends his servant to obtain goods for 
hijn on trust, for which the master afterwards pays ; if the i stu.so6. 
servant afterwards fraudulently takes up goods from the 
same person, which he converts to hb own use ; the mas- 
ter is liable ; for, by paying the first debt, he gave the ser- 
vant a credit, and ought to be charged. 

In an action on a farrier's bill, it appeared, that the de- 
fendant,, by an agreement with his groom, allowed him five ^Ef**^*^^! 
guineas a year, for which he was to keep the horses prop- 
erly shod, and furnish them with proper medicines when 3 8«iw.96*. 
necessary. Lord Kenyon said, that it was no defence to 
the action, unless the plaintitf knew of thi^ agreement, lOid 
expressly trusted the groom ; that if the servant buys 
things which come to the mast^r^ use, the masXHt sftottM 
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As here} where defendant had been partner with erne 
Jiobimon, bm, the partnership being dissolved, defendant f SurIp.*^* 
agreed to let a sura of four thousand pounds remain in the 
trade, at legal interetty for seven years, and received also an " ■^•"*' "*• 
annuity of three hundred pounds per annum, for the same 
time ; i^ll of which was secured by Robinaon*^ bond. It 
was held, that this should not make defendant a partner, 
and subject to RoUnson^s contracts ; for he had no concern 
with the business, and the annuity and interest were certain^ 
and indefiendent of the profits. 

But where defendant, in this action, had been partner 
with one Brooke^ and they agreed to separate, and Brooke BUntham v. peu, 

** ' bite. ivi,iCtxsk^iyy%, 

"agreed to give him his bond for twenty -four hundred and qwt. in w. Rep. 999. 

eighty-five pounds, with interest ; (which sum had been in« di-^,,^, 

brought by defendant into trade) and an annuity of two 

hundred pounds, for seven years, if Brooke so long lived ; as 

in lieu of the profits of the trade ; and defendant had, at all 

times, liberty to inspect Brooke*s books ;— defendant was 

adjudged to be a partner, and liable ; for the charge has 

reference to the profits ; it was casual^ as depending on 

Brooke's life ; and his right to inspect the books was that 

of 9k partner, 

XIII. Of assumpsit in reference to (sxecutors land adminr 
istrators. 

Assumpsit lies against an executor or administrator, on , ^^ ^^, i^, 
a promise by the testator. 

So he may also maintain this action on a promise made lud* 
to the testator. 

At common law, no action was maintainable against the 

J . . «. « ... , Porter V. Hooper, 

executor or administrator of a deceased joint promissor, a msm. t. r. s;** 
whom the other promissors survived ; but in such case 
the promise or contract survived against the other promis- 
sors alone, and thereby the estate of the joint promissory 
deceased, was wholly discharged. 

But now, by statute, it is enacted, that the goods and es- 
tate of each deceased debtor, in every joint contract there- Jg^* *|f*» '•**• **» 
after to be made, whether obligation, covenant, or other in- 
strument under seal, promissory note, memorandum in 
writingi or any other contracti fxpress or implied^ w in anjr 
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s the service has been done at the request of the person 
ig the promise, it shall be good to support this action. 
: a promise to a servant^ in consideration of fiaat ser- ■ ^P« d^« M- 
has been held to be good. 

also the consideration must not be illegal. For this jj^ ^ 
will not lie where the consideration, on which it is 
id, is an illegal act. 

where plaintiff gave to defendant 20s. in consideration 
ich, he undertook to beat J. & out of such a close, »L?»y'i7j^"^ 
•ay 40s. He did not do it, whereupon plaintiff brought 
h«it for the 40s., and the action was adjudged not to 
e consideration being an unlawful act. 
1 thoueh the consideration be but in fiart unlawful, 
shall vitiate the promise, which is founded m the 
eration taken together. ^ 

mgh the plaintiff in this action has not been a fiavty ^^^ 
illegal transaction, yet where the assumpsit has arisen 
t) he cannot recover. 

where defendant promised the plaintiff a sum of mo- 
t procure the purchaser of an office ; plaintiff pro- a vfiS^^lsJ ^"^* 
the purchaser, and then brought his action for the 
' promised ; but it was adjudged not to lie, because 
e of an office was an illegal transaction, and conse- 
y the assumpsit, founded on it, was void, 
rhere the vendor was concerned in giving assistance 
vendee to smuggle the goods, by packing them m 5 t. Rep 599, dted 

. , , 4. , . , . . . , . ^y Keriyon, Ch. I. in 

mner most suitable for, and with the intent to aid that ^^jyfk v. Hewitt, 
le ; although the vendor was a foreigner, resident a* 
and the sale and delivery of the goods were com- 
abroad ; it was holden, that the vendor could not resort 
laws of England, to give effect to his agreement, 
where the transaction is not in itself unlawful, no , ^sp. Die. 90. 
4ene illegal use of the subject of it shall destroy the 
psit. 

whcTt plaintiffs sold tea to defendant abroad, which 
Blivered at Dunkirk ; though this tea was for the Sl^sZi/**""''' 
e of being smuggled into England, and that known 
plaintiffs at the time ; yet they not being concerned 
smuggling, and it being a fair sale as to them, they 
Uowed to recover the price of the tea, in England, 






-— '-- -^^ ••««» s*«^«^»^aa«i 



er ; this person recovered d 

false imprisonment, and pli 

the defendant. 

Upon similar grounds, asi 

^' ^ • money promised for doing 

duty to do, without reward j 

As where plamtiff, who % 

StoMwf V. Smith, that having arrested one Sta 

would take defendant and an 
fendant promised to pay hii 
which this action was brougl 
it being the duty of the bailii 
any recomficnae or reward whi 
< ftp. wg. p*. Wherever the consideratio 

a fraudulent tramaction^ this 
For where plaintiffs were 
wohb v. Baldwin, ^amp, and were to furnish ei( 
^^*~«- '•*''• for the forage of which, gove 

ance, which was to be furnis 
ment that plaintiffs should not 
ance, but that defendant she 
certain allowance, of nine per 
the plaintiffs, for every ration 
the money not recoverable ; f 
government, who paid for the 
If the agreement be of sue) 



ASSUMPSIT. irs 

Thereftire, in On action for um and occupation of a 
ilodgioK, where it appeared, that the lodging was let to tin. ^J^"' '' "^'^ 
defendant for the purposes of prostituiion, and with a"^"*'*" 
knowledge, on the part of the ptaintifT, of that fact ; it was 
holden, that the action waa not maintainable. 

So where an action was brought against the defendant 
for board and lodging, and It appeared In evidence, that the Honrd*. Radtct, 
defendant was a lady of easy virtue, that she had boarded Kcii;«i, i dcci?^*^ 
and lodged with the ptalntiS', who had kept 9 house of bad , g^._ ^ 
Ikme, and who, besides what she received for the board and 
Ibdging of the unfortunate women In her house, partook of 
the profits of their prostitution ; Lord Kenyon, Ch. J., was 
of opinion, that such a demand could not l>e heard In a 
court of justice. 

On the same principle it was holden, that an assumput 
would not lie to recover thfc value of pHnta of an immoral '^ r.jtlMet, 
dr libellous tendency ; which had been aotd and delivered 
By the plalntiffto the defendant. 

But in an action to recover the amount of a bill delivered 
for washing done by the wife of the plaintiff, where it ap- Jb2*Kl'S5; 
{feared ih' evidence, that the defendant wait a prostitute, and 
that the articled washed consisted principally of expensive 
dresses, in which the defendant appeared at public places* 
and of gentlemen's night-caps, which were worn by the 
persons Who slept with the defendant ; with all which cir- 
eUmstances the plaintiff was acquainted ; it was holden* 
that the use, to which the defendant applied the linen, 
could not affect the contract, and that the plaintiff was en- 
tilled to recover. 

So this action, being an equitable one, cannot be sup- 
ported where the assumpsit arises front en tmcorucitniioua 
dbmand. 

Ah where plaintiff lent to defendant a sum of money for 
the purpose of Making a purchase of goods, upon defen- gt«uT.Bn>tf«, 
dant's note, payable on demand ; and the plaintiff was to 
have half the profits on the resale of tlie things purchased ; 
the purchase was made ; and within two hours afteri pjido- 
tiff made a demand of payment of the note, and brought' 
Ut'BCtlonfortbeilftiinES^ and hair the profits orthegooda" 
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beside ; It was adjudged, that, as the note bore interest 
from the demand, to have mterest from that time, and half 
the profits too, seemed to be usurious, the demand being 
made immediately ; but, if not, usurious, that it was uncou' 
Mcientious ; for the ag^reement was for half the profits, in 
iieu qf interest ; and defendant had judgment. 

So this action cannot be supported, where the considera- 
tion has been only partudly performed ; provided the want 
of a comftlete performance arises from the plaintiff*s fault. 

As if a tradesman, having contracted to perform a cer- 
ST ^ ^^"™™" xa^ undertaking, voiuntarify leaves it unfinbhed, he can 

have no action against his employer for the part performed. 



illlMi.T. &. 147. 



XV. In what cases assumpsit cannot be supported by 
reason of a voluntary courtesy. 

Hob 106. A mere voluntary courtesy will not support an OBwrn/mt, 

And that shall be deemed a voluntary courtesy, which 

1 Sip. Dig. 7. j^^^ hcen undertaken without a prospect of certain recom" 

fiense. 

As where plaintiff had done much business for Mr. Guy, 
OAomcr. Gwtm on (who bequeathed all his possessions to the hospital) and had 

2 8tra,728. done it in contemplation of sl legacy from him ; but being 

disappointed, after Guy's death, he brought this action on 
a quantum meruit^ for his former trouble ; when it was ad- 
judged, that it would not lie ; the business having been 
done, not with a view to immediate or certain recompense, 
but with a view to a legacy. 

But if there was any request made by defendant, there 

iBip.Ms, 87. tije courtesy or benejit shall be presumed, and construed to 

be, not voluntury, but done in pursuance of the request ; 
and this action will lie. ^ 

As where plaintiff declared, that defendant, having killed 

unpideb ▼. BntiH & man, requested plaintiff to labour to procure for him a 

Hob. 105. pardon, for which he promised him an hundred pounds ; 

which^ pUiintiff having performed, it was adjudged that the 
action well lie, as arising from the request of the defendant. ' 
So, where defendant's testator made a promise to plain. 

GAier», Lothcr, tiff, that if she would give her consent to his marriage with 

her daughter, he would give her an hundred pounds : She 
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did so, and the marriage took effect : It was adjudgtd a 
sufficient consideration to uphold this action. 

But though a request has been made* yet if it was in con- , ^^ j^ ^ 
sequence of the ojfer^ advice^ or inducement^ of the other 
party, it will not support this action. 

As where in assutnfudt for money had and received, the 
defendant gave in evidence, that he had paid twenty guineas ReadincAo. 1749. 
to the secretary of a foreign minister, for a protection for 

• ^_ • « « • 1 • will. R* Ft I9 J* 

the plaintiff, and also charged his costs and expenses in 
procuring it ; the judge directed the jury, that in case they , . 

believed that plaintiff himself had applied to the defendant 
to get this protection, to allow the sum paid for it ; but 
that in case they believed, that the advice to get such pro- 
tection came from the defendant, then to allow him nothing ; 
and the jury found for the plaintiff without any allowance. 

XVI. Of the pleadings on the part of the plaintiff. 

In a declaration in assumpsit, the word firomiaed is not ^ ^ ,^,,^ ^^ 
necessary ; any other intelligible word of the same import, 5'iS?f?£°i«<>. 
as agreed^ for instance, is sufficient. 

Where the debt is to arise from several acts to be per- , Eip.D^. ,^, 
formed, at different limes, each performance is a distinct 
duty, and the action may then be brought. 

As where the contract was to pay twenty pounds : ten 
pounds at Mich. 1631, and ten pounds at Mich. 1632 ; it cro.^^7?' 
was adjudged, that plaintiff might maintain his action im- 
mediately on the first payment becoming due. 

Where the assumpsit is founded on an agreement, in 
which something is fireviousiy to be performed by the plain- * *•?• ™** ^^ 
tiff ; on condition of which defendant undertakes to pay ; 
it is necessary for the plaintiff in his declaration, to avery 
either a general performance of his part, or that he is ready 
to do it ; and also a notice by request^ to defendant* 

For where plaintiff declared, that, on the compromise of 
a suit, defendant undertook to pay him a certain sum of coiUMT. 
money, in consideration of his executing to defendant a * ""' 
general release. In assumpsit for the money, and judg- 
ment by default^ judgment was arrested, for the reasouy 
that the plaintiff had not averred, that he had executed the 
release^ or was ready to do it ; which was necessary to sup* 
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requested,** will be insuflRcient ; 
ered as sufficient notice. 

And such defective averment 
on a genera) demurrer. 

So that the rule to this effect i 
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sit is for a preceding debt, then 
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deituak to ^fj Stc, and in fiict sajrt) that he Sd deSver ; ■ 

but doei not allege a piaee wAere / the defendant demurred tn'^mSH^^'^* 

fcr want of a venuc^ and the declaration was held ill ; for a^^*^^ 

eonslderation executory is tfwversable $ and therefore the 

place is necessary to be shewn. 

Where the action is brought on mutual firomiaewj they 
aiQst be both made at the same time, or else it will be a 
contract without consideration) afid so no action will lie. 
And when they arc to be fierjormed at the 9ame Hme^ plain* 
tiff, in auch case, need not aver performance. 

As where the assumpsit laid was, that plaintiff had* 
agreed to deliver to defendant a quantity of cloth ; and f SSlL^*/'''"^' 
defendant agreed, on a certain contingency, to pay for th^ 
same, five pounds. The contingency did happen ; and, on , 

action brought, plaintiff had a verdict. It was moved, in 
arrest of judgment, that plaintiff had not averred the de- 
livery of the cloth ; but it was resolved, that this being 
promise for promise, no such averment was necessary ; 
but if it had been that defendant undertook to pay, (/* plain- 
tiff would deliver so much cloth, there the condition would 
be fireeedentj and an averment of performance necessary. 

So again, where the plaintiff's action is to arise from 

lE8p.Dig. l}|. 

some precedent act to be done by himself ; he should aver 
and shew his right to do such act, and also his fierjbvhmnce 
as far as he could ; for otherwise he might recover for a 
consideration which he could not perform. 

As in assumpsit on an agreement to forfeit a deposit, 
fAd also anotheir sum, if defendant did not accept posses- pSJ*?Siai*""*"'' 
sion of certain premises from the plaintiff, and also pay for 
certain fixtures therein, at a valuation ; it was adjudged, 
on special demurrer, that plaintiff's declaration was ill ; 
because he had not shewn his right to the premises, and 
that the valuation was actually made. 

And, for the same reason, if the plaintiff avers pej^rm^ 
tmcr^ he must also shew hov performed, that the court '**'*^^'^'' 
nay judge if the performance h 8u£Bcient to entitle him to 
the action. 

As where defendant promised to deliver a horse to the 
plaiiitiff, on plaintiff^s becoming bound to him by writing Hob.^';r» 
fMkffmtf b^Heim fimtt^f plidntiffy in h}8 49C|ftn^tion, 
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mUrecitea it, it ii &tal ; for so the plaintiff would not proYe. ■ i^n^. ||c^ 
his whole declaration ; the statute being the first thing to 
be proved. 

In assumpsit, the day of the promise} laid in the declara- ibid, 
tion, is not material. 

As where plaintiff, who was a tailor, brought this action, 
and six several prombes were laid, all upon the \^th qf Howaid y. jrniii— j 

falk. XZ3. 

October. Defendant pleaded infanq^ to all, generally. 

Plaintiff replied, as to two of the promises, that the defend- JlJJfJJJ* ^J*^' 

ant was, at the time of making these, xjlifuU age ; and, as 

to the rest, that they were for necessaries. Defendant 

demurred, for that the promises, being all laid on the eame 

dayy that it was refiugnant ; that he could not be, at the 

•ante timcj of full, and not of full, age. But it was held, 

that the time was a circumstance, in no wise material^ nor 

part of the issue ; that plaintiff is not tied to a precise day 

in his declaration ; and if defendant force him to vary, it 

is no departure* 

So also in this action, plaintiff declared on promises to 
pay the 16th of Jan. 1706 ; defendant pleaded the statute Jtoj;,?''"^ 
of limitations ; plaintiff replied, that a bill had been filed 
the 23d Jan. 1714, and that the cause of action arose within 
six years before ; defendant demurred generally^ and 
grounded his demurrer on a defiarture ; but the demurrer 
was overruled ; for this being a fiarol promise, the time 
alleged in the declaration is only matter of/omij not of 
substance ; so that not being a departure in a material part, 
there should have been a special demurrer for want oSJbrm^ 
Bot a general one. 

And so where the cause of action is to arise on a requeMt* 
the day of the request is not material ; for it may be laid tid, atfs. ' 
at one time, in the declaration, and a request at another 
time be given in evidence. 

But where the day makes a part of the contract j and so _. _ _. 
is of substance^ there, assigning a different day, in the repli- 
•ation, would be a departure. 

So in assumpsit, on an insimul computassentj the time and 
place should be laid when, and. where the account was set- JJ'SSjfoJf'*^* 
tied, or it will be error ; for which, in this case, judgment 
waa reversed* 
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fif August) and the ofiening were the satney yet it was held 
a variance, and plaintiff was nonsuited.* 

So where the plaintiff had agreed to purchase of the 
defendant 100 bags of wheat, 40 or 50 of which were to ^^wt'^Re^S* 
be delivered on one market-day, and the remainder on the 
next market-day ; and the defendant had delivered 40 bags 
on the first market-day, but had failed in delivering the 
remainder ; in an action brought for the non-delivery of 
the residue, one count of the declaration stated the agree- 
ment to be for the delivery of 40 bags, and another for the 
delivery of 50 bags, in the first instance ; but the contract 
was not stated in the alternative, in any part of the declara- 
tion ; the court held the variance fatal ; for the contract 
ought to have been stated according to the original terms of 
it, which made it optional in the defendant to deliver 40 or 
50 bags in the first instance ; and not an absolute contract 
for the delivery of either of those quantities. 

So if the promise alleged be proved^^ yet if it appear to 
i>e made on a different conaideratiotij from that stated in cro. sua. 79. ^ 
.plaintiff's declaration, or if it be proved to have been made 
on that consideration, and another^ it shall not support the 
declaration. 

But where divers considerations are alleged, some good 
mnd sufficient, others idle and vain : if those which art burne, 

^ ... Cro. £Us. 149. 

good be proved, it.is sufficient, though plaintiff fails in proof 
of the others. But if all the considerations alleged are 
good^ all must be proved ; for the promise shall be deemed 
to be founded on all those considerations which are good 
and lawful. 

But if plaintiff declares on a afiecial agreement, and has payneT.Bacoat^ 
9\so other general counts in his declaration, if he fails in ^°"k**^*** 
proving the special agreement, he may go into, evidence on buU.n.p. iip^ i4». 
the general counts.f 

* BuUer, in hid Kisi P^itTs, observed, that this seems rather 
to be a case founded on the times, to g^t lid of South-tea contracts^ 
l^an to be relied on, as a precedent, in other cases. Page 145. 

t This point is now settled, notwithstanding some contrary deci- 
flJMins ; as Weaver vs. Boroughs, 1 Stra. 648. For in an action, where 
tile plaintiff declared on a special agfreement, and also on a general 

▼OL. I. PART f . X 
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tees) to the plaintifT, and undertook to pay the prize arising 
from it, the other partners were held to be liable) no dis- 
claimer appearing ; for the lottery having been conducted 
by bankers, the plaintiff appeared to be well grounded in 
looking to the joint credit of Layfield*% partners. 

It was formerly the opinion, that on a count of irmmul 
comfiueasaent^ plaintiff was obliged to prove the exact sum '"**' ^' *** '*^ 
laid ; but that idea is now exploded, and plaintiff may now 
recover fiart of the sum demanded, on this count, as well 
as on any other. 

But the court will not admit any evidence of an account 
current and unUgtUdated ; for that would involve the court Lincoln t. put, 

• • • • ^ Keb. 78t» 

m a tedious examination. The account, therefore, must 
always be exhibited as an account stated. 

Where a book account is the ground of the action, the 
book may be given in evidence, when supported by the »mmi.t,r»*i. 
supplementary oath of the plaintiff. This is a mode of 
proof admitted with us generally, and is so admitted from 
the necessity of the case. 

But there are cases, in which a book may be incomfietent 
evidence. To be admitted in evidence, it must appear to x^C^rTtu^ifyf'* 
contain the first entries or charges by the party, made at ^^^'^'^h 
or near the time of the transaction to be proved ; and when 
the contrary is discoverable upon the face of the book, or 
comes out upon the examination of the party, it ought to 
be rejected as incomfietent evidence. So also, fraudulent 
JBippearances or circumstances, such as material and gross 
alterations, false additions. Sec, are objections to the com- 
petency of a book, in which they are discoverable, or 
against which they may be proved in any manner. 

So also, when an account is transferred to a ledger from 
the day book, and it so appears by fioat marks ; in such aMsM.T.R.s'tf^ 
ease, the ledger should be produced, that the other party 
'nay have advantage of any items entered therein to his 
Credit. 

There are likewise objections to the rrrefi^ of books^tKus 
admitted in evidence ; as when the charges, to be proved, a^JSf rfifSS^' 
have been entered to a fiarticuiar account, like the entries "^"^ •*****» ^• 
of a ledger, and not like those of a day-book ; or any such 
objection tothe manner in which the booK Ms b^n kept, 
IS valid against the credit of the book. 
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As to who M, and who is 'ml a eom/ieienr witness, in this 
action ; it has been derided, that in a triul concerning the 
df livery of goods according to agreement, the /actor, who 
"■ made the agreementi is a good witness, (tUoueh he receive* 
a commission on the sale) ; for he is a mere go-between 
the buyer and seller, and so may he a good witness for 
either, as having no more interest on one ^de than on the 

So a consignee of goods on his own account, refusing to 
receive them, and afterwards selling them, as agent to 
the consignors, is a competent witness for the consignors, 
in an action by them against the purchasers, for the price 
of the goods ; altbougli he had indorsed the bill of lading 
in Wank. 

Bill a party to a negotiable security shall not be a wit- 
ness to prove (hat. at the lime he gave it currency, it was 
void ; but he may be permitted to testify to any facts hap- 
pening aflerwards, if he is not interested. 

And it is now settled, that to render a witness intomfie- 
tent on ihe ground of interetl, he must have a direct iote- 
rest in the event of the cause ; for where the witness is, 
in every event, liable, and his testimony is to determine to 
which of the parties shall be liable, he is a eomftetent witness. 

It is a general rule, that a uife cannot be admitted as a 
vitness either for or against her husband ; and so, -vice 
■versa, a husband for or aguinst the wife ; partly because it 
is impossible their testimony should be indifferent, but 
principally because of the union of person : And therefore, 
if they were admitted to be witnesses Jor each other, they 
vould contradict one maxim of law, that « no one ought It 
be a imineaa in kia own cause i" and if agairut each other, 
they would contradict another manim. that "no one is Sound 
to accuse himself." But to this rule there are some excep- 
tions, wliich will be fully noticed under the title of » Hvs- 
BAND AND Wife." 

In this action, eirofig fireaumfition, if the best evidence 
that can be had. shall be admissible and good. 

As in assumpsit on a policy of assurance, proof that the 
ship has never been heard »i will be good to prove a total 
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Otherwise the best evidence to be had must always be 
^ven. And therefore, in declaring on a contract in writ- ■^•Wg.»4«» 
ing, the contract must itself be produced in evidence, ex- 
cept the original be lost ; in which case, a copy is good 
evidence. 

But where an original note has been lost, and a cofiy is 
tendered in evidence, sufficient probability must be shewn codier ▼. Lake, 
to the court to satisfy them, as well of the loss, as that the * * 
original note was genuine, before plaintiff will be allowed 
to read it. 

^ So if a man destroys a thing intended to be evidence 
against him, a small matter will supply it. As where de- iLd. Rayou/ai. 
fendant tore his own note of hand ; a sworn copy was ad- 
mitted as good evidence. 

XVIII. Of the fileadinga on the part of the defendant ; 
in which is included the evidence on the part of the de- 
fendant. 

The plea should always answer to the promise or under- ^ E».Dte. 147. 
taking, as laid in the declaration. 

Therefore, where in assumpsit by the assignees of a bank* 
rufUy defendant pleaded, that the cause of action did not ac- S'ySfpipf^*^' 
crue to the bankrufit within six years ; on demurrer, it was 
held ill ; for the plea does not answer to the promise laid, 
which is to the assignee ; and it precludes the plaintiff 
from proving any promise made to himself. 

So the plea must be an answer to every part of the de- , ^^^ j^ ,.y 
claration. 

For if the plea be pleaded to the v>hole promise, and is 

, , , , . , Weeks V. Fetch, 

an answer but to a fiart i the whole plea is naught, and saik. 179. 
plaintiff should demur. But when it is pleaded to and 
answers but to a part, it is a discontinuance. 

As in assumpsit on three several promises, and the plea 

, «,..,.. , Market ▼. JobOMm, 

only goes to two of them, it is a discontinuance as to the saik. 180. 

third s and if it be a record of the same term, plaintiff may 

have judgment, by nihil dicitj for so much as is uncovered 

by the plea. 

But where there are several counts in a declaration, and 
, . ' »Ma8a.T.R.8i. 

defendant pleads one plea m bar of the whole declaration, 
without distinguishing the counts ; plaintiff may heverthe- 
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Matter^ of Um^ that do not go to the fM/ of the actiony 
^ut to the discharge of it, must be^/«Mferf ; such as accord ■ '^'^•'^^ 
tnd satisfaction, the statute of limitations, &c. 

jiccord and satUJucHon is a good plea in aaeumfiaU ; .but n^ 
it must be consummated at the time of the plea. 

For where in assumpsit defendant pleaded an accord bt^ 
tween him and the plaintiff, to do several matters in bar of ^^jooes,^. 
the demand, and averred the performance of fiart, and that 

I Ssp< TUg* b|^ 

he tendered the performance of the remainder ; on demur* ^ " 

rer the plea was held to be ill; for accord should only be 
pleaded when executed ; for then only is It a Batiajacdon. 

For a bare accord^ without eatitfaction^ is no plea. ***• 

Therefore where defendant pleaded, " t/iaf Ma severai ^^^^^ ^^ Crott 
ireditorsj one of whom was the fiktintiff^ had come to an agree' *^^\ ^^ 
ment to accefit a composition^ in Hen qf their retfiective debts 
from him^ to be paid within a reasonable time^** this was held 
to be no plea to this action for the whole demand ; for it 
was a mere accord without satisjhetion. But per Buller, J; 
If the defendant had assigned over all his effects to a 
trustee for his creditors, in order to pay them all, firo rata i 
it had been a good bar. 

Payment is a good plea in this action, under this head of 
totisfaction. It was in this case demurred to, as amounting a Ld. ^p^ ^8/. . 
to the general issue ; but the demurrer was overruled ; for 
it admits a good cause of action, though discharged by a 
subsequent transaction. 

So is payment of a lesser sum before the time. But this Abbott, Chiamw, 
must always be pleaded ; for it is not a performance which J e^Jd^ 149. 
destroys the very being of a promise, but a collateral agree- 
ment that supplies the place of it. But such evidence may 
be given in mitigation of damages^ 

And wherever accord and satis&ction.is pleaded, it must 
appear to the court to be a reasonable and good satisfaction, 1 sip.'Dig.Tf5*. 
and be accepted by the plaintiff as such ; such as better 
secutity. So a bond may be pleaded in bar of a ample con- ' 

tract debt. 

The statute of limitations is also a good plea in bar of 
tins action. By statute it is provided* that actions of ob^ >^« ^- 'c^ i3» 

i7o7» MCI. i> 

9umfisk shall be brougnt within six years next alter tne cause 
tf such actkmsi and not alter. 
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which may prevent (lie lUitUtC 
■ wp.DV. III. from operating as a bar to the plaiiitiH'S uctiou j such as a 
revival of the assumpsit, by a new pi'omisei or acknowl' 
etlgmenl of the debt, at any time williiii six years uext 
KiM. sut. Feb. 13, before the action biouglit. So also a note uttesleii by uiw 
i7B7,Ka-i. ^^ ^^^^ witnesses, is not witliin the statute ; provided the ' 

Hclion be brought by the oiigiiml promli^see, hiA cxeculorf 1 
or udministrutor. The statute also makes aa exception ia 
Ibid. fcfl. 4. favour of infaniSi femes covert, persons inipiiaoned, or be- J| 

yodd sea, without any of the United States, and persons won ^ 
compos mcniu ; who may respectively bring their uctioniia 
within six years from the time thiir disubiiiiy is n 
But this subjec! will be pursued more in detail, when 1 
treat of the " Limitation of Actioks." 

Another plea in this action is that of lender, 
*'■(■'■ whiircver the defendant admits that money is due to thai 
plaintiff, it inuai be pleaded in the form of a tender. 
subject will also be more fully noticed under the head q£ 
" Tendbm, and bringing Money into Cocht." 
>ubT*.Baueiia, 7n^nc^ is also a good plea in this action ; though thi^ 

may lje given in evidence under the ^-eneral bsuc of nam 

The general rule, in the case of infants, is. that they are 
liable on no contracts, except for nece*mric« ; as meat, 
drink, education, clothes, &c. But particulars, relative to 
this subject, are reserved for the title of " Infancy." 

A judgment for a defendant, in one personal action, is 1 

tiip.Dil. lis. goad bar to another personal action, for the same cause. 

But the cause of action must be tfiecialty stated to be the 
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As where a creditor to a bankrupt had, after the conv- 
'■ roiadon of bankruptcy, sued out execution, and the sheriff 
had seized the goods, for which the assignees had brought 
trover, but had had a verdict against them. Having after- 
wards brought assjimfimt for the money arising from the 
sale of the same goods, the plea of the former recovery in 
trtnier, was held to be ill, for want of the ftro/ier averment 
to support the plea, that the question or cause of action wo* 
the same ; though the court held clearly. that the assigneeit 
having fiiiled in the acuon of trovtr, could not recover ia 
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tuaum/inty for the price of the same goods. So that if the 
pleadings had been firo/iery the bar had been a good one. 
And the test when one action shall be a bar to another is, 
when the sams evidence ia required in both actions / as was 
the case in this action. 

So a plea in bar of a former recovery may be good, al- i ma^t.r. 131. 
though the plea states no sum as recovered in damages or 
::osts, but has blank spaces where the sums are usually in- 
serted. 

As where the defendant pleaded in bar a judgment re- 
covered on a note by the testator in his , life-time, for the Dcncn, 

I Mam. T.IU 23>* 

sum of damages and costs ; i. e. no 

sum was stated in the plea as recovered in damages or 
costs ; and the record produced was of a judgment accord- 
ing to the plea, rendered on default. The piaintifis de- 
murred specially, and assigned for cause, that there was no 
specification, in the plea, of any sum recovered in the sup- 
posed judgment, either in damages or costs ; but the court, 
without hearing any argument, were clearly of opinion 
that the plea was good. 

If the defendant has been sued as trustee of the plaintiff, 
and been charged with the debt, in that cafiacity ; this mat- 
ter may be either sfiecially pleaded, or given in evidence 
under the general issue. 

The trustee statute enacts, that the goods, effects, and 
credits of any person, taken by process of law, out of JV*c*!SV!I^*l* 
the hands of his trustee, shall forever acquit and discharge 
such trustee, from and against all suits, damages, and de- ^ 
mands whatever, to be commenced or claimed by his prin- 
cipal, his executors or administrators of and for the same. 
And if any trustee shall be troubled or sued on account of 
any thing by him done pursuant to the statute, he may 
plead the general issue, and give the statute in evidence. 

So also a plea in bar, that the defendant has had judgment 
against him as trustee^ in an action upon the trustee stat- immIt. a!!u7. 
ute, is good, although no execution has issued on such 
judgment ; and although it does not appear that the trustee 
has paid, on the judgment, any part of the sum he had in his 
hands, as trustee. 
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A relea»e is tlao a good plea in this action. 

And a promise before it is broken^ may be released by 
/mrtU^ hvLU after it has been broken, it cannot be dischai^ed 
without deedy by any new agreement without satisfaction. 
But until there is some duty or demand^ there is noUiing 
whereon the release can operate. 

Therefore where, to an action on a biii qf exchange^ the 
defendant pleaded a release after the bill drawn, but before 
the accc/uance by the defendant ; the bill being drawn by ) 
S, upon the defendant ; it was adjudged bad : For the re- 
lease was before the defendant was chargeable. 

Another plea in this action, is that of the general uwe^ 
which is nan as^umfiait. Though where defendant pleaded 
not guilty y it was held to be good after a verdict ; though if 
plaintiff had demurred, it had been bad. 

Under this issue, the defendant may go into equitable 
defence. He may prove a release without pleading it, and 
take advantage of every equitable allowance possible. 

As in assumpsit for money had and received, defendant 
may, under the general issue, give in evidence a retainer 
of so much in his hands as b due to him by the plaiotiffi 
without pleading, or giving notice of it as a set-off ; for the 
plaintiff can only recover what in equity and consfdence is 
due, which is what remains due after all fair deductions. 

So he can give payment in evidence under the general 
issue, or he may plead it ; for as there is no debt,' there 
shall be presumed to be no promise. 

So, under the general issue, he can give in evidence an 
usurious contract ; for such contracts being by statute ab- 
solutely void, there can be no asstimpsit. 

So also does our statute allow the defendant, where there 
is an usurious contract, to make oath to such contract's 
being usurious, (and it shall be sufficient to discharge the 
defendant) unless the plaintiff will make oath to the q^"* 
trary : in which case the defendant*s oath will not be ad-, 
mitted. 

So also are gaming contracts declared void by statute ; 
this matter may therefore be given in evidence ui^r the 
general issue. 
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Soi'in an action against a town, for expenses incurred for T«wnof Preeoort ▼, 
the stipport of a person alleged to be 2i pauper ; defendant ^SuSfr j&JsSw** 
may, under the general issue, give in evidence, that such 
supposed pauper was of ability to maintain himself. And 
where this matter was specially pleaded, the plea was held 
good upon a general demurrer ; thoiigh such special plea 
Would have been b&d on a special demurrer, assigning for 
cause, that it aniounted to the general issue. 

And in general, whatever defeats the promise, is good *i*2*J33» 

^ * o pgf Holt. 

evidence under the general issue. 

XIX. Of the verdict and damages. 

The verdict should follow the issue : For if plaintiff de- 
clares, that defendant assumed to do divers things, and the * ^-^^ «?«• 
jury^ find that he assumed to do ohly a part, plaintiff^ has 
&iled in his cate. 

As where plaintiff declared that, in consideration of. See. 
defendant undertook and assumed to give him thirteen crojut m^***** 
pounds, a field of hemp, and other matters ; and the jury' 
flndy that defendant oiily promised to g^ve him thirteen 
founds ; defendant had judgment. 

So if plaintiff declares on an absolute promise, and the 

jtiry find a conditional one, plaintiff shall not have jiidg- cro. eus.'i49. * 

roent : For the promise in the first case is entire ; and if' . 

. . '^ See alM i T. R. a4». 

plaintiff fails in proving part, he fails in the whole. And 
in the latter case, the promise found, is not that on which 
the plaiiltiff grounded his action. 

But where the ground of the action is not upon an entire 
contract, but merely in damages, there the finding of the ■ *^ ™*' ^1^ , 
jury may vary : For it is a rule in this action, that the »■""••^• 
plaintiff may recover less than, he goes fov, but not more. 

Therefore j in an action on a policy of insurance, where Gardiiierv.croaidaie» 
the plaintiff declared foi' a total loss, he W'a& allowed to re- * 
cbVer for a partial one. 

When the jury find a verdict, thiey theii settle the quan- 
tum of damages ; as to which it may be observed, that, BUmey ▼. Headikk, 
on an account stated, and balance due to the plaintiff, in- ' 
terest should be allowed on the sum, so settled, from the 
time of its being so liquidated, to the bringing of the ac- 
tion. Where a note is due^ it bears interest from that 
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time. Where money is lent, it bean interest from U)e 
time it becomes payable. But for money) due for goods 
sold, no interest is allowed. 

XX. Of the costs. 

Formerly, if the plaintiff, in any action brought originally 
BbH.8ts».iivdiii A^ ^^c common pleas, recovered for debt or damage no 
iy84,a(l|»tea.& more than four pounds, the plaintiff was entitled to no 

more than one quarter part of the amount of the debt or 
damage, so recovered. 

However, by statute of February 13, 1787, sect. 3, it 

is provided, that the party, in such case, may have full 

costs, ifi in the of^nion of the court, the plaintiff bad a 

reasonable expectation of larger damages than ybtfr^ottm^r;* 

So« by the same statute, where judgment shall be ren« 

teft. I* dered, upon the report of referees, full costs shall be taxed 

for the party recovering, notwithstanding the judgment does 
not exceed four ftounds ; unless a different adjudicatioi, 
b respecting the costs, shall be made from the report itsel£ 

Out now, by a subsequent statute, if the action be brought 



b(i *^**(«'dt»t originally before the common pleas, the plaintiff must re* 

cover more than tventy dollars damage ; otherwise, he 
will be entitled to no more than one quarter part so much 
costs as the damage he recovers. ^ 



* Thii ** reeuwakU expectation^ refers only to mattert of ^^ 
and not to matter in Imo § as where a defendant files his accouat 
M a set-off, or when, fit)|Q evidence unexpectedly produced, the 
plaintiff's judgment is reduced to four pounds. Toppan y%JttkmMM% 
3 Matt. T. E. 3j65. 

But, in the case of Bickford vs. Page^ 2 Ma*t. T If. i55, the 
damages recovered did not exceed (bur pounds, yet the court al- 
lowed full costs ( because a different principle had theretofore 
governed the court in assessing damages, than that by which they 
were governed in this case ; and therefore the pUuntiff might rea- 
sonably expect a greater sum. However, the action being cove- 
nant, in which the title to real esUte was brought in queatign, the 
plaiptiffiOii this last ground, was entitled to lull coats. 
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ATTACHMENT. 



Ist. tV hat property may be attached. 

2d. What property is exempted from attachment. 

Sd. In wliat manner an attachment may be lost. 

4th. How &r an officer is justifiable in breaking the 
4oors of a dwelUng'/ioute to make an attachment. 

I. What property may be attached. 

Real estate may be attached^ but it cannot be taken in icaM. 9m. oet. ^ 
execution, when the execution is issued by a justice of the vLAm^EM, 
peace. 

. So also, all rights in equity of redeeming lands, mort- 
gaged reversions, or the remamders, shall be liable to bt i7&4»Aai,aca.4. 
taken by cafUas^ or attachment upon mesne process, and by 
execution upon judgment recovered, for the payment of 
the just debts of the mortgagor or owner. 

So also, the share or shares, or interest of any person, ^^ ^ ^^ 
in any turnpike, bridge^ canal, or other incorporated com- «8o5,«A7»«e«. i. 
pany, may, together with all the rights and privileges ap- 
pertaining to such shares, be attached on mesne process^ 
and taken on execution. 

So also, the goods, effects, or credits of a debtor, depos- 
ited with some third person, may be attached in the hands ?55J,S*J;J^;i*** 
of that third person. This furnishes an extensive remedy 
against fraudulent and absconding debtors ; and is given by 
statute, which enacts, that any person or persons, body 
politic or corporate, entitled to any personal action, (except- and ?n wRu^aes,^ 
ing detinue, replevin, actions on the case for slanderous uchmeoc i^ bt 
words, or malicious prosecutions, or actions of trespass for '° 
assault and battery,) against any person or persons, (othtr 
than bodies politic or corporate,) having any goods, effects, 
er credits, so entrusted or deposited in the hands of others, 
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that tlie same cannot be attached by the ordinary process 
of law, may cHitae not only the goods of the peruHi, against 
whom such action lies, to be attached in his own hands and 
possession, btit also all his i^ds, effects, and creditsi so 
entrusted or deposited, to be attached, in whose hands or 
possession soever they may be found, by an original writ 
to issue from the court of common pleas. 

II. What property is exempted from attachment. 
By statute it is enacted, that the wearing apparel, beds, 
i8o^*a5,ica. I. hedsteada. bedding, iind household utensils of any debtor, 

necessury for himself, his wife, and children ; the tools of ^ 
- any debtor, necessary for his trade or occupation j the = 
i»m^ ftoM «i- bibles, and school-books, which may be in actual use in~a 
his or her family ; together with one cow, and one suine j-s 
shall be altogether exempted from attachment and exccu- — 
' * ■ tion ; and no civil officer shall attach, levy upon, or take^= 

the same, or any part thereof, either upon mesne processi* 
''■''"• or execuiion. Provided nevertheless, that the beds an^M 

bedding, exempted as aforesaid, shall not exceed one bed^ 
bedstead, and necessary bedding, to two persons ; and the 
household furniture shall not exceed the value of fifty dol- 
lars, upon any just appmsement. 

If an execuiion debtor be committed, and be legally djs- 
>Wv^ra,na.'£ charged from his confinement, on taking the poor debtor's 
ouih ; ill such case, the judgmem is nevertheless good" 
against the estate of such debtor, and the creditor may 
either sue the judgment, or take out a new execution 
titot,t&s,Ka. I. agamst any estate atuchable by law ; bat his body canoor 
be again taken for the s«rac debt. 

And where ^ action is brought an the judgment, the' 
J«g«v^oj*j. writ may command the sheriff to attach the defendant's 
estate, and to summon him to appear. 

Nor is it necessary to except, from sach command, the 

-— r.f., articles legally freed from attachment. For if it snfTicienll j 

RBPNnM,oh.j. appears, that the plaintiff is entitled to a writ of attach 

ment against the defendant's goods or estate; the precef 

to the sheriff' must be construed to extend to sach esta' 

only, as is by law liable to attachment on the writ. 

An officer cannot attach the estate of a defendant^ 
mesne process, after having arrested his body on the sa) 
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writ ; and if he attftch both, and return only the attach*- 
ment of the estate ; in such case, he is liable to an action 
for a false return : And such action also lies for a third • 
person, who had caused the same estate to be afterwards 
attached at his suit. 

Every citizen enrolled, and providing himself with the 
arms, ammunition, and accoutrements required by law, 1793* aAi* tea. ir. 
shall hold the same exempted from all suits, distresses, ex- 
ccutionsj or sales for debt, or for payment of taxes. 

Things fixed to the freehold cannot be attached, or taken j^ ^ BUbitch 
in execution ; and therefore for such taking, trespass will lie. ^'"- ^**** 374- 

In an action against an executor or administrator, a« 
suchy though the estate of the deceased may be attached,* ^^JStjJ*^* 
yet the estate which properly belongs to the executor or . 
administrator, in his individual capacity^ cannot be ; unless M^el^SST^?^' 
Vpon a suggestion qf wastey founded on the sheriff's return dividiui capacity, e«- 
of non eat inventus^ as to the estate of the testator or intes- ment in an aaion ar 
tate ; in which case a scire facias may issue against the ex- ^wcam^dCxcepK 
ecutor or administrator ; and upon default of appearance, or 
QOt shewing sufficient cause, execution shall be awarded 
against him of his own proper goods and estate, to the value 
9f such waste, where it can be ascertained ; otherwise for 
the whole sum recovered ; und for want of goods or esj^e, 
against the body of such executor or administrator. 

III. In what manner an attachment may be lost. 

There are numerous ways in which an attachment may 
be lost. Thus, 

1st. An attachment may be lost by the death of the de- 
l^ndant, pending the suit ; provided the estate of the de- 
ceased be represented as insolvent, but not otherwise. 

For by statute it is enacted, that when any goods or estate 
are attached upon any writ or process, which shall be f^l&JajflSx.'^' 
g^ding^ the same shal) not be released or discl^rge,d, by 



* An execution agunst the goods and estate of a deceased per^ 
, in the hands offals executor, may be levied on lands, (of which 
the testator died seized,) in possession of the alienee of a devisee $ 
andthif though the executor, being also residuary legatee, baa 
l^ven bond with sureties to the judge of probate, for the payment 
«f the debta «nd legacies. €art vs. Brazier, 3 Mom. T. R, 533. . 
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An ituctimeiit iM, reason iif tlie dcatli of tither party ; but be lifld srood to 

*hen dcfcwtiint dla r j ■ o 

jcndtaBihtwtijMd ivspijud ilie judgment lo be gi»cn on such suit or process, 
Sw^iiuchmu'rl^ "^ ''"^ Same manner as by law they would have been, if such 
•»»"P»*- deceased person had been living. Provided always, that 

wlifL-e any eslatc, atiached u» oforcBUid, shall, by the exec- 
utor or administrator of the same, bt rtjireBented us insolv- 
ent, and a commission of insolvency shi.ll thereupon issue ; 
in nil such cases, nitachments, made as uforusaid, shull 
have no force or efficacy, after the dcuth of the original dc- - 
fcndant or defendants in the action. 

ad. So also an aitachment may be lost, by omitting to ^c 
take the property in execution, within liiiity days after final .K 
iud];mtnt. 

Mm. «■(. OS. )», ''<"' ^y statute it is enacted, that all goods and estate at 

■ "■ tachcd upon mesne process, for Ilie security of the debt oi — rs 

Ae ■tudiiHM iett, damai^t^s sued for, shull be held for the apace of thirty dbys.^a 
wbn pUlatlffoodu r i^ ■ • i 

li.^iLP SES! " judgment, to be taken in exiculion. And if th .— ^ 

UTiiftdJadsncac creditor shall not take them in execution, mlhin thirt)^^ 

days after judgment, the attachment shall be void. 
ku-.Mii. Feb. iB, However, by a recent statute, the island of Nantucket is- 
i8()7,ias. excluded from the above provision. It is enacted, that alK 

rnniH In bTdii of "'"<:linients of goods and estates, made on the island oE~ 
Nantucket, to satisfy a judgment obtained on mesne process*. 
shall be held for the space of sixty days after final judg- 
ment, to be taken in execution. 

"d. An atlaehmciit may aho be lost by reason of a defec- 
tive or illegal service. And it is for this cause, that attach- 
ments arc most frequently lost, or rather that they are not 
acquired. Thus, 
g. If an attachment be made on Sunday, it is void. Bj'' 
statute it is enacted, that no person shall serve or executV 
ide any civil process, from midnight preceding lo midnight 
following the tAttffs day ; but the service thereof shall bti 
void, and the person serving the same shall be as liable t» 
answer damages to the party aggrieved, as if he had done 
the same without any such civil process. 
■^ If personal property be attached, and the officer leaves il 
^^IJ in the defendant's possession, it is still open to the attach- 
III: ment of another creditor, in the same manner as if no pre 
vious attachment had been made. But although the fin 
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Utitaclhlid^nt &^ in' such ciase, lost ; jet, if the property be not 

Ibrthcomihg ii{)eh tlie execution,or other property cannot be 

l^unafe' Satisfy' the execution, the officer who made the at- ^SS^fa^***ci£S 

tachment is answerable to the plaintifFfer the atnount of it ; 

for It was through the negligence of the officer that the at-^ 

tachnaent was lost ; and the plaintiff shall not suffer for 

l^is negligence. 

4th. So also if an appellant, who is also plaintiff in the 
action, omit to enter his appeal at the regular term, but ^7^1; Ja tf,lS! i.^* 
enters it, on petition, at a subsequent term ; in such case 
the attachment on the original writ is discharged. 

So also if an appellee, who is also plaintiff in the action, 
omit to enter his complaint, for affirmation of judgment, * 
at the regular term, but enters it, on petition, at a subse- 
quent term, in such case also the attachment, on the origi- 
nal writ, is discharged. 

IV. How far an officer is justifiable in breakmg the 
doors of a dwelling-house, to muke "an attachment. 

It is not lawful for the sheriff or his officers, to break the 

_ ... . , Senityiie*f CMC, 

house of any person to execute a ctvu process agams^tne 5C0. 91^9^ 
goods or the person ; and if the sheriff or his officers do 
so, he is a trespasser ; for the law will not allow such breach 
of the peace. 

And although the officer does not Hmaelf actually break 
the door ; yet, \ihy fraud ov force ^ he compels those within comtniaiw break- 
to open it, upon which he forcibly enters, this is a con- 
structive breaking of the house, and he is liable. 

Therefore, where bailiffs rapped at a door, and, on its being 
opened to see who was there, nished forcibly in with their Uo'SSi^^*™' 
swords drawn, the entry and arrest were held to be un- 
lawful. 

But this privilege is confined to the person or goods of 
the o'vmer of the house^ or such as are brought there, with- J^*'?,*'' ^"*' 
out fraud or covin ; and therefore shall not protect the 
person or goods cf any other, which are brought there to ^fcaiTnSSrwtS 
prevent a lawful execution ; and therefore, in such case, ^'^^U^T^i 
after denial and request^ the sheriff may break doors to do ^"^^ 
the execution. But, in such case, a demand of the delivery 
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of the goods is necessary ; for if he breaks the hous^, 
without making such demand^ he b a trespasser. 

So also, if the ofl&cer finds the outer door open, and 
cawp.i. enters pemceably^ he may break open the inner door to 

The oflkernur break make an arrest, and, of course, to make an attachment* 

And this was held so in the present case, where defendant 
was a lodgerj whose room, it was contended^ was as his 
dwelling-hQuse. 



APPENDIX. 



On what conditioiu. 



NO. I. (Vid. p. 75.) 

.A.N ACT TO ESTABLISH AN. UNIFORM RULE OF NATURALIZA- 
TION, AND TO REPEAL "l^HE ACTS HERETOFORE PASSED ON 
THAT SUBJECT. 

[Passed April 14, 1802.] 

Section 1. BE it enacted by the senate and house of representatives 
^ the United States of America^ in congress ossenwledf That any -^^j^ weetwn 

alien, being a free white person, may be admitted to become a cit- a dtiz^/oPthe Uni- 
Kzen of the United States, oir any of them, on the following condi- ted states, 
%ions, and not otherwise : — 

^irstf That he shall have declared, on oath or affirmation, before 
khe supreme, superior, district, or circuit court of some one of the 
states, or of the territorial districts of the United States, or a circuit 
or district court of the United States, three years at least, before 
Riis admission, that it was, bona fide, his intention to become a cit- 
izen of the United States, and to renounce for ever all allegiance 
auid fidelity to any foreign prince, potentate, state, or sovereignty 
"whatever, and particularly, by name, the prince, potentate, state, or 
sovereignty, whereof such alien may, at the time, be a citizen or 
subject. 

Secondly, That he shall, at the time of his application to be admit- 
ted, declare on oath or affirmation, before some one of the courts 
sifbresaid, that he will support the constitution of the United States, 
.and that he doth absolutely and entirely renounce and abjure all al- 
legiance and fidelity to every foreign prince, potentate, state, or 
sovereignty whatever, and particularly, by name, the prince, poten- 
tate, state, or sovereignty, whereof he was before a citizen or sub- 
ject; which proceedings shall be recorded by the clerk of the court. 
Thirdly, That the court, admitting such alien, shaU be satisfied 
that he has resided within the United States five years at least, and 
-within the state or territory, where such court is at the time held, 
one year at least ; and it shall further appear to their satisfaction, 
that, during that time, he has behaved as a man of good moral char- 
acter, attached to the principles of the constitution of the United 
States, and well disposed to the good order and happiness of the 
same : Provided, that the oath of the applicant shall, in no case, be 
allowed to prove his residence. 

Fourthly, That in case the alien, applying to be admitted to citi- 
zenship, shall have borne any hereditary tiUe, or been of any of the 
orders of nobility in the kingdojn oi£state from which he came, he 
shall, in addition to the above requisites, make an express renuncia- 
tion of his tiUe or order of nobiUty in Uie court to which his appli- 
cation shall be made, which renunciation shall be recorded in th& 
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No. I. 9aid court : Provided, I'hat no alien, who shall be a native citizen, 

V^V"^ • denizen, or subject of any country, state, or sovereign, with whom 

the United States shall be at war, at the time of ius application, 

2? iSJS*iiiIJ°bc*na^ '*^**^ ^ ^®" ailmitted to be a citizen of the United SUtes : iVo- 

' viaeJ o/m. That any alien, who was residing within the limits, and 

under tlie jurisdiction of the United States, before the twent)' -ninth 
day of January, one thousand seven hundred and ninety-five, may 
be admitted lo become a citizen, on due proof made to some one 
of the courts aforesaid, that he has resided two years, at least, 
within ami under tiie jurisdiction of the United States, and one 
year, at least, immediately preceding his application, within the 
state or territory where such court is at the time held ; and on his 
declaring on oath or affirmation^that he will support the constitu- 
tion of the Umte<l States, and tliat he doth absolutely and entirely 
renounce and abjure all allegiance and fidelity to any foreign prince^ 
potentate, state, or sovereignty whatever ; and particularly, by 
name, the prince, potentate, state, or sovereignty, whereof he was 
before a citizen or subject : and moreover, on its appearing to the 
satisfaction of the court, that, during the laid term of two years, 
he has behaved as a man of g^ood moral character, attached to the 
constitution of the United States, and well disposed to tlie good 
order and happiness of the same ; and where the alien, applying 
for admission to citizenship, shall have borne any hereditary titley 
or been of any of the orders of nobility in the kingdom or state fix>m 
which he came, on liis, moreover, making m the court an express 
renunciation of his title or order of nobiuty, before he shall be en- 
titled to such admission ; all of which proceedings, required in 
this proviso to be performed in the court, shall be recorded by the 
clerk tliereof : and provifled also, that any alien, wlio was residing 
within the limits, and under the juris<liction of the United States, 
at any time between the said twenty-ninth day of January, one thou- 
sand seven hundred and ninety -five, and the eig^teentli day of June, 
one thousand seven hundred and ninety-eight, may, within two years 
aflerlhe passing of this act, be admitted to become a citizen, with- 
out a compliance with the first condition above specified. 

Sec. 2. Provi led aUo, and be it further enacud. That in addition 

to the directions aforesaid, all free wiiite persons, being aliens, 

Mode of natanttca- who may arrive in the United States after the passing of this act, 

sli:dl, in order to become citizens of the United States, make reg^s- 
tr), and r)btHin certificates, in tlie following manner, to wit : every 
person, desirous of beinii^ naturalized, shall, if of the age of twenty- 
one years, make re|x)rt'of himself; or if under i\kt age of twenty- 
one years, or held in service, shall be reported by his parent, guar- 
dian, master, or mistress, to the clerk of the district qpiul of the 
district, where such alien or aliens shall arrive, or to some other 
court of record ot the United States, or of either of the territorial 
districts of the same, or of a particular state ; and such report shall 
ascertain the name, birth-place, age, nation, and allegiance of each 
alien, together with the country wiience he or she migrated, and 
the place of his or her intended settlement : and it shall be the 
duty of such clerk, on receiving such report, to record the tame in 
his office, and to grant to the person, making such report, and to 
each individual concerned therein, whenever he shall be required, 
a certificate under his hand and seal of office of such report and 
registry ; and for receiving and registering each report of an incU- 
▼iduai or family, be shall receive fifty cents ; and for each certifi- 
cate, granted pursuant to this act, to an individual or family, fiAy 
centjB . and such certificate shall be exhibited to the court l^ every 
aliea wlio may arrive in the United States, after the paasiDg of this 



tlon preiaS>ed. 
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art, on his appVcaticm to be natunJized, as eyidence of the time of No. I. 

bis arriral within the United States. V^vvJl 

Sbc. 3. And whereat, doubts hare arisen whether certain courts 

of record, in some of the states, are included within, the description 

^ district or circuit courts : £e it further enacted, that every court What courts are to be 
_« J . • J* • J I *. ^ L • 1 • • J* *.• conwQcrcd as capable 

of record m any individual state, having* common law jurisdiction, of naturalising aliens. 

auid a seal and clerk, or prothonotary, shall be considered as a dis- 
trict court within the meaning^ of this act ; and every alien, who 
'may have been naturalized in any such court, shall enjoy, from and 
wdier the passing of the act, the same rights and privileges, as if he 
bad been naturau zed in a district or circuit court of the UnitedStates. 
Sec. 4. And be it Jurther enacted. That the children of persons 

^uly naturalized under any of the laws of the United States, or Sitll^ISUL*?***!!! 

i_ • ^ ^L • i» 1 ^u ^ v X u *u naturalixcQ under cer» 

^ho, previous to the passing of any law on that subject by the taUi laws, to beciti- 

gt>vemroent of the United States, may have become citizens of any ««"• oi the United 
one of the said states, under the laws thereof, being under the age *^"'- 
of twenty-one years, at the time of their parent's being so natural- 
ized or admitted to the rights of citizenship, shall, if dwelling in ^ 
"the United Slates, be considered as citizens of the United States, 
and the children of persons who now are, or have been citizens of 
'the United States, shall, though bom out of the limits and jurisdic- 
'tion of the United States, be considered as citizens of the United 
States : Prtmded, That the right of citizenship shall not descend to ship nin to^xtendTto 
persons whose fathers have never resided within the United States : chUdren of persons 
JProvided aUo, That no person, heretofore proscribed by any state, Sdcd ^in' the' united 
-or who has been legallv convicted of having joined Uie. army of states : 
Oreat-Britain, during the late war, shall be admitted a citizen, as ^^^ Sc"**"* **" 
aibressud, without the consent of the legislature of the state in ' 

which such person was proscribed. ^ ^ of fonncraas. 

Sec. 5. And be it furtheir enacted. That all acts, heretofore passed 
respecting natimdizationy be, and the same are hereby repealed. 



AN ACT IN AUOTTIOK TO KTS ACT, ENTtTtJLED " AN ACT TO 
ESTABLISH AN UNIFORM RULE OF NATURALIZATION ; AND 
TO REPEAL THE ACTS HERETOFORE PASSED ON THAT SUB- 
JECT.** 

[Passed March 26, 1804 ] . 

Be it enacted by the senate and house of representative* of the United 
States of America, in congress assembled^ That any alien, being a free C»tplni^s permit- 
white person, who was residing within the limits and under the Sns^of iSe'unUcd 
jurisdiction of the United States, at any time between the eigh- states, 
teenth day of June, one thousand seven hundred and ninety-eight, 
and the fourteenth day of April, one thousand eight hundred and 
two, and who has continued to reside within the same, may be ad- 
mitted to become a citizen of the United States, without a compli- 
ance with the first condition, specified in the first section of the act, 
entituled << An act to establish an uniform rule of naturalization! 
and to repeal the acts heretofore passed on that subject." 

Sec. 2. And be it further enacted^ That when any alien, who shall After an alien ibaU 
have complied with the first condition specified in the first section JjJ^j,fS2|Sf* ^^ 
of the said original act, and who shall have pursued the directions widow and c^dren 
prescribed in the second section of the said act, may die, before he made citizens of the 
is actually naturalized, the widow and the children of such alien »''"*•* States, 
shall be considered as citizens of the United States, and shall be 



entitled to all righto and privileges as such, upon taking the oa^s 
prescribed by law.^ 



NO. 111. XNU. 111. (Vld. ] 

l\easurer*3 complaint aga 

TO the justices of the court of gene 
the county of to be held at 

afiuretiidy on the Tuesday of 

treasorer of the of » that C I 

day of laaty was duly and 

ified TOters of the said to senre 

that the said C D was noti6ed to take t 
law directa ; yet the aaid C D has, fi 
afber being notified as afbtesaid, neglect 
the aud OMth, whereby he hath fornitec 
the use of the poor of the ssdd ; 

prays that a warrant of distress may be 
for the forfeiture aforesaid, in form and 
Dated at ^the day of «An 



No. IV. NO. IV. (Vid. ] 

C&tiJieiUe vf the Teacher and Comnti 

WE, the subscribers, A B, public! 
religious sect or denomination called 
prednct, or pariah of , and 

society i do hereby certify, that 
society i and that he or she (as the ci 
osuaUy, when able, attends witli us in < 
ligiooB worship. 
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upwards, bound firoqi nfiort in one state, toapoctmai^otfierthaB a» Nb. V. 

Myoining state, shall, before he proceed on such voyage, make aa V^v*W 

agreement, in writing or in print, with every seaman or mariner on 
board such ship or vessel, (except si^ch as shall be apprentice or 
servant to himself or owners^ declarix^g the voyage or voyages, 
term or terms of time, for which such seaman or manner shall be 
ahipped. And if any master or commander of such ship or vessel 
shsdl carry out any seaman or mariner, (except apprentices or ser- 
vants as aforesaid) without such contract or agreement being first 
made and signed by the seaman and mariners, such master or com- Master, failing so to 
mander shall pay to every such seaman or mariner the highest price <iosubjed*to penalty, 
or wages which shall have been g^ven, at the port or place where 
such seaman or mariner shall have been shipped, for a similar vpy- 
^e, within three months next before the time of such shipping : 
Provided, such seaman or mariner shall perform such voy- 
age : or if not, then for such time as he' shall continue to do duty 
on board such ship or vessel ; and shall moreover forfeit twenty 
dollars for every such seaman or mariner, one half to the use of the 
person prosecuting for the same, the other hal£ to the use of the 
United States : and such seaman or mariner, not having signed 
such contract, shall not be bound by the regulations, nor subject to 
the penalties and forfeitures contained in this act / 

Sec. 2. And be it enacted^ That at the foot of every such contract, 
there shall be a memorandum in wriUng, of the day and the liour Mariner, J«iing *« 
on which such seaman or mariner, who shall so ship and subscribe, ^ent["what penalty 
shall render tliemselves on board, to beginjthe voyage agreed upon, subjeded to. 
And if any such seaman or mariner shall neglect to render himself 
on board the ship or vessel, for which he has shipped, at the time 
mentioned in such memorandum, and if the master, commander, or 
other officer of the ship or vessel, shall on the day on which such 
neglect happened, make an entry in the log-book of such ship or 
vessel, of the name of such seaman or mariner, and shall in like 
manner note the time he so neglect to render himself (after the 
t.inie appointed) ; every such seaman or mariner shall forfeit 
£3r every hour which he shall so neglect to render himself, one 
^ay's pay, according to the rate ot wages, agreed upon, to be 
^ieducted out of his wages. And if any such seaman or 
or mariner shall wholly neglect to render himself on board 
of such ship or vessel, or having rendered himself on board, shall 
afterwards desert and escape, so that the ship or vessel proceed to 
sea without him, every such seaman or mariner shall forfeit and 
pay to t;he master, owner, or consignee of the said ship or vessel, a 
sum equal to that which shall have been paid to him by advance at 
the time of signing the contract, over and besides the sum so advan- 
ced, both which sums shall be recoverable in any court or before any 
justice or justices of any state, city, town, or county within the 
United States, which, by the laws thereof, have cogpiizance of 
debts of equal value, against such seaman or mariner, or his' surety 
or sureties, in case he shall have given surety to proceed 
the voyage. 

Sec. 3. And be it enacted. That if the mate or first officer under 
the master, and a majority of the crew of any ship or vessel, bound ygg^^, j^^ ^^ ^^^^ 
on a voyage to any foreign port, shall, after the voyage is begun tp perform 'hgr, voy^ 
(and before the ship or vessel shall have left the land) discover that fegfjJi^'^^ftor 
the said ship or vessel is too leaky, or is otherwise unfit in her ascertaining the nme 
crew, bodyi tackle, apparel, furniture, provisions or stores, to pro- 
ceed on the intended voyage, and shall require such unfitness to be 
inquired into, the master or commander shall, upon the request of 
the said mate (or other officer) and such majority, forthwith pro- 
ceed to or stop at the nearest or most convenient port or place 



n 
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where BQch inquiry can be mnde, and shall there apply to tbe judgif- 
ofthe (ITstrict court, iflle shall there reside, or, if not, to aome ju»-' • 
ticc 'ifiliepcace of the city, town, or place, taking with him li«C , 
or more of the said crew, who shall hare made siicli rciueat ; anr 
thereupon bucIi judge or Justice is hereby authorized »Dd requirrfj 
to issue hisprccept, directed to three personi intheneig-hhourhiiotf 
the most akilfill in raaritime »ff«ir! that can he procured, requiring 
them to repwr on bo»rd such ship or vessel, and to examine thj 
same in respect to the defecls and inaufficiencies complained oC 
■nd lo make report to hiro the »iid judge or justice, in writing un- 
der their hands, or the hands of twf> of them, whether in any, or nf 
whut respect the said ship or ves»el is unfit to proceed on the int 
ded voyage, and what addition of men, provisions, or storea,or w 
repairs or dterati'ms in iJie body, tackle, or apparel, will be nc 
sary ; and npon such report the aaid judge or justice shall adjui 
and determine, and shall endorse on the taid report hia jud^^i 
whether the said ship or vesael is (it to proceed on the intende 
voyage j and if not, whether such repairs can be made, or deficier 
cies supplied, rfhere the ship or vessel then lays, or vdiether it V 
necessary (or the said ship or vessel to return to the port fliii 
■c, IB pair wlience she first sailed, lo be there refitted ; and the master Ul 
crew shall in all thing* conform to the said judgment ; and tji 
master or commander sball, in the first instance, pay all the costs gc' 
such f iaw, report, and judgment, to be taxed and allowed on a fair ' 
copy thereof^ certified by the said judge or justice. But if tliB 
complaint of the said crew shall ^pear upon the said report *n4 
judgment, to have been without foundation, then tbe said mnster, 
or the owner or cnnsignee of such ship or vessel, shnll deduct tlie 
amoimt thereof, and of reasoni.ble damages for the dctcntioti (to 
be ascertained by the said judge or justice) out of the wages 
growing due to the complaining seaman or mariners. And if, after 
iucb judgment, such ship or veaael is fit to proceed on her intended 
Yoyage, or after procuring such men, provisions, stores, repairs, or 
alterations as may he directed, the said seamen or mariners, or ei- 
ther of them, shall refuse to proceed on the voyage, it shall and 
may be lawful for any justice of the peace to commit by warrant 
under his hand and se^, every such seaman or mariner (who shall 
so refuse) to the common ^1 of the county, there to remain 
without b^l or mainprize, until he shall have paid double the sum 
advanced to him at the time of subscribing the contract for the 
voyage, together with such reasonable costs as shall be allowed by 
Ae 9^d justice, and inserted in the said warrant, and the surety or 
sureties of such seaman or mariner (in case he or they shall have 
given any) shall remain liable for such payment ; nor shall any such 
seaman or mariner be discharged upon any writ of habeas corpus 
or otherwise, until such sum be paid by him or them, or his or their 
surety or sureties, for want of any form of commitment, or other 
previous proceedings, iVovidlri/, that sufficient matter shall be made 
to appear, upon the return of such habeas corpus, and an examination 
then to be had, to detain him for the causes herein before assigned- 
Sec. 4. And be it enacted. That if any person shall harbour or se. 
Crete any seaman or mariner belonging to any ship or vessel, know. 
01 luAcrar- ingthem to belong thereto, every such person, onconvicUon thereof 
'»jK«meii. before any court in the city, town, or county where he, she, ot 
thev may reside, shall forfeit and pay ten dollars for every day which 
he, she, or they shall continue so to harbour or secrete such se.iman 
or mariner, one half to the use of the person prosecuting for the 
same, the other half to the use of the United States ; and no auot 
exceeding one dollar, shallberecoverable from any seaman or mar' 
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iMcr by any one perioB» for any debt contracted duti^ th« time No. V. 

sucii seaman or mariner shall actually belong to any ship or vessel* Vi/V^ 

until the voyage for which such seaman or mariner engaged shall 
be enoed. 

Sec. d. Jml be it enacted^ That if any seaman or mariner^ who 
shall have subscribed such contract as is herein before described, 
shall absent himself from on board the ship or vessel in which he wrMeSf* from**dSt^ 
shall so have shipped, without leave of the master or oJEcer com- penalty on, and how 
manding on board ; and the mate, or other officer having charge of ^"^tf'*'***^* *"" 
the log-oook, shall make an entry therein of the name of such sea- 
man or mariner, on the day on which he shall so absent himself; 
and if such seaman or mariner shall return to his duty witliin foity- 
eight hours, such seaman or mariner shall forfeit three days' pay 
for every day which he shall so absent himself, to be deducted out 
•f his w^gcs : But if any seaman or mariner shall absent himself 
for mure Uian forty -eight hours at one time, he shall forfeit all the 
wages due to him, auid all his ^oods and chattels which were on 
boai'd tlie said ship or vessel, or ui any store where they may have 
been lodged at the time uf his desertion, to the use of the owners 
of the ship or vessel ; and 'moreover shall be liable to pay to him or 
them ail damages wliich he or they may sustain' by being obliged to 
kire otlier seamen or mariners in Iiis or their place, and such dam- 
ages shall be recovered with costs, in any court, or before any jus- 
. tice or justices liaving jurisdiction of the recovery of debts to the 
value of ten dollars or upwards. 

Sec. 6. And he it enacteu. That every seaman or mariner shall be 
entitled to demand and receive from the master or commander of 
the ship or v ssel to which they belong, one third part of the wages Sf'in^Sitledto^dc- 
which shall be due to him at every pon where such ship or vessel nund hb wages : 
ahall unlade and deliver her cargo befoi*e the voyage be ended, un- 
less the contrary be expressly stipulated in the contract ; and as 
soon as the voyage is ended, and the cargo or ballast be fully dis- 
charged at the last part of delivery, every seaman or mariner shall 
be entitled to the wages which shall be then due according to his 
contract ; and if such wages shall not be paid within ten days after Ho^ to recover theai, 
such discharge, or if any dispute shall arise between the master ^ ^ * 
aind seamen or mariners touching the said wages, it shall be lavtrful 
lor the judge of the district where the said ship or vessel shall be, 
cr in case his residence be more than three miles from the place, 
e>r of his absence from tlie place of his residence, then, for any 
judge or justice of the peace, to summon the master of such ship 
or vessel to appeal* before him, to shew cause why process should 
not issue against such ship or vessel, her tackle, furniture, and ap- 
parel, according to the course of admiralty-courts, to answer for the 
said wages : And if the master shall neglect to appear, or appear- 
ing, sh^l not shew that the wages are paid, or otlier wise satisfied, 
or forfeited, and if the matter in dispute shall not be foi*th with settled, 
in such case the judg^ or justice shall certify to the clerk of the 
court of the district, that there is sufficient cause of complaint 
whereon to found admiralty-process, and thereupon the clerk of 
such court shall issue process against the said ship or vessel, and 
the suit shall be proceeded on in the said court, and final judgment 
be given according to the course of admiralty -couils in such cases 
«sed ; and in such suit all tlie seamen or mariners (having cause of 
complaint of the like kind against the same siiip or vessel) shall be 
joined as complainants ; and it shall be incumbent on the master 
or comni^der to produce the contract and log-book, if required, to 
ascertain any matters in dispute ; otherwise the complainants shall 
be permitted to state the contents thereof, and the proof of the 




:4n V, i:unt>.j-y ihali Ueon Ihe muter or c«inmander) but. nutliiitg' liereia 

,^\-*^ cunUiiiud Bhall prevent anj seunaD or Diwiner Trom liuring' or 

■niinl^himg any action at caininon law far ihe recovery of his wa- 
gci, ui' from immediate process out of utiy coiut hRvinE; admiralty 
juriaillcUon, wliercver any ship or vessel may be found, in case iht 
shall have loft the port ol" delivery where lice voyage ended, before 
payment of tlic wages, or in case slie shall lie abnut to proceed to 
•ca bcfiH« the end of ten days next otter the delivety of her car^ 
or ballast 

Sec. 7. And bt it cnacttd. That if any seaman or mariner, who 
bilner iluenlng »i "^"^ '"™ "gT»ed a contract to perform a voyage, shall at any port 
m; pdic or pS«, or place, desert, or shall abaent himself from such ship or vessel, 
mw lu '"J"'"??!''!? without leave of the maeter, or ofiicer commanding in the absence 
" ' 'of the master, it shall be lawful for any justice of the peace within 

tlic United States (upon the complaint of the maatet-) to issue hit 
warrant to apprehend such deserter, and brin^ him before such 
Justice 1 and if it shall then appear by due proof tliat he has sign- 
ed a contract witbin the intent and meaning oi this act, and that 
the va)age agreed for is not 6nished, altered, or the contract other- 
wise dissolved, and that such seaman or mariner has deserted the 
ship or vessel, or absented himself without leave, the said justice 
shall commit him to the bouee of oorrection or conmon gaol of tli« 
c>ty, town, or place, tiiere to remmn milil the said ship or vessel 
dull be reitdy to proceed on h«r voyage, or till the master shall re. 
quire his discharge, and then to be delivered to the said master, he 
paying: <dl cost of such commitment, and deducting the same out of 
tlie wages due to such searaan or mariner. 
Sec. 3. And be it eaacttd. That every ship or vessel belonging 
■•"T ibliioiteuBi, to a citizen or citizens oi the United States, of the burthen of one 
j. hundred and fifty tons or upwards, navigated by ten or more per- 
sons in the whole, and bound on a voyage without tlie limits of the 
United States, shall be provided with a chest of medicines, put up 
by some apothecary of known reputation, and accompanied by di. 
rections for administering the sanie ; anil tlie said medicines shall 
be eiamincd by the same or some other apothecary, once at least 
in every year, and supplied with fresh medicines in the place of 
such as sliall have been used or spoiled ; and in default of having 
such medicine-chest, so provided, and kept lit for use, the master 
or commander of such ship or vessel shall provide and pay for all 
such advice, medicine, or attendanca of physicians, as any of the 
crew shall stand in need of incase of sicliness at every port or place 
where the ship or vessel may touch or trade at during the voyage, 
without any deduction from the wages of such sick seaman or 

Sec. 9. Aad be it enacted. That every ship or vessel, belonging as 
1- aforesaid, bound on a voyage across the Atlantic ocean, shall, at the 
c, time of leavingthe last port from whence she sails, have on board, 
„ well secured under deck, at least sixty gallons of water, one bun. 
dred pounds of salted flesh meat, and one hundred pounds of whole- 
some ship-bread, for every person on board such ship or vessel, 
over and besides such other provisions, stores, and hve-stock as 
shall by the master or passengers be put on board, and in like pro- 
portion for shorter or longer voyages ; and in case the crew of any 
ship or vessel, which shaU not have been so provided, shall be put 
upon short allowance in water, flesh, or bread during the voyage, 
die master or owner of such ship or vessel shall pay to each of the 
crew, one day's wages beyond the wages agreed on for avery day 
they shall be so put to short allowance, to be recovered in the same 
manner is their stipulated wages. 



